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Legal scholars typically conceive of First Amendment free speech
rights as either expanding or contracting. This is particularly true
when they are writing about or alluding to the history of the freedom
of speech. Narratives concerning that history are usually constructed
around two dynamics that, while not mutually exclusive, are 
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second dynamic is of secular, linear progression. This dynamic is
chiefly-and perhaps exclusively-applied to free speech in the twen-
tieth century. Similarly familiar, narratives premised on this dynamic
start with the fledgling beginnings of the Holmes and Brandeis dis-
sents, 2 proceed through the incorporation of free speech as a funda-
mental right, requiring protection against actions of the states, and

tributed to McCarthyism and its disastrous consequences); see also ELLEN SCHRECKER, MANY ARE
THE CRIMES: MCCARTHYISM IN AMERICA, at x (1998) ("In order to eliminate the alleged threat
of domestic Communism, a broad coalition of politicians, bureaucrats, and other anticommun-
ist activists hounded an entire generation of radicals and their associates, destroying lives, ca-
reers, and all the institutions that offered a left-wing alternative to mainstream politics and cul-
ture.").

Conservatives, moreover, along with a few dissident liberals, would add to these touchstones
the repressions caused by multiculturalist political correctness beginning in the late 1980s and
continuing through the present. See, e.g., DONALD ALEXANDER DOWNS, RESTORING FREE SPEECH
AND LIBERTY ON CAMPUS 10-11 (2005) ("[1] nstitutions of higher learning have been busy since
the later 1980s circumscribing and restricting the freedom of speech ... in the name of pro-
moting a variety of causes, including promoting civility and making the university a more hospi-
table place for minorities and other groups considered to be oppressed."); NAT HENTOFF, FREE
SPEECH FOR ME-BUT NOT FOR THEE: HOW THE AMERICAN LEFT AND RIGHT RELENTLESSLY

CENSOR EACH OTHER 152 (1992) (arguing that speech codes are "antithetical ... to the idea of
a university" (quoting Benno Schmidt, President, Yale Univ., Speech broadcasted on PBS televi-
sion's Fred Friendly: Safe Speech, Free Speech and the University (June 1980))); ALAN CHARLES
KORS & HARVEY A. SILVERGLATE, THE SHADOW UNIVERSITY: THE BETRAYAL OF LIBERTY ON

AMERICA'S CAMPUSES 1-6 (1998) (arguing that political correctness and speech codes have sti-
fled free speech on university campuses). Many believe that the increased willingness of young
people to identify themselves as Republicans, and their resistance to identify themselves as femi-
nists, are partly a reaction to this cycle of repression, which has been most pronounced in sec-
ondary and post-secondary education. See, e.g., Brian C. Anderson, We're Not Losing the Culture
Wars Anymore, CITY JOURNAL, Autumn 2003, available at http://www.city-journal.org/
html/13_4_werenotlosing.html (arguing that the liberal stranglehold over popular media has
been broken by the advent of Fox News, the creation of the internet, and the rise of conserva-
tive book publishers, and that these changes have most pronouncedly affected teenagers and
young adults).

These dissents begin with a key 1919 Red Scare case, Abrams 
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then chart speech's progress as a "preferred freedom" through dis-
tinct substantive areas as ever more protective doctrine was developed
by the Court. So, for example, protections for speech-plus-conduct
were added, along with related speech-protective doctrine concern-
ing the law of libel . The spaces considered public forums, where
constitutional free speech protections had to be honored, multi-
plied. Moreover, constitutional protections were extended to types

states. See, e.g., Gitlow, 268 U.S. at 666 ("[F]reedom of speech and of the press-which are pro-
tected by the First Amendment from abridgment by Congress-are among the fundamental
personal rights and 'liberties' protected by the due process clause of the Fourteenth Amend-
ment from impairment by the States."Fveloped
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of speech, such as sexual speech and "hate" speech, that had long
been assumed to be beyond the 
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program of civil liberties work to constrict freedoms which run
counter to the substantive imperatives of the regime. Regime sup-
porters do so less by assailing free speech rights generally, than by al-
tering categories of the sorts of behaviors considered "speech" and
those not-that is, by altering the definitions of what behaviors con-
stitute free speech controversies in the first place.' I demonstrate this
process at work by looking at the area of legal doctrine that was cen-
tral to the new regime in its formative era: labor law.9 I do this by
mapping the way in which important aspects of labor union activity
once considered "conduct" (such as picketing) were re-classified as
speech2 512.n Tm .3 8
3 Tr /F5 1 Tf Sm (of )Tj
12. 0 1083 T6.524.3 Tm (at )Tj
11.9 0 0 11 T6.524.31 44 536.5 Tm (stitut 0 11 T6.524.31 4411 72 487.812.4)Tj
4360.3 Tm (t286 500.51 4411 72 487.812.e )Tj
11.j
11.5 0 0.51 441S 
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In demonstrating how conduct became speech and how speech
became conduct in post-New Deal labor law, I borrow from (and at-
tempt to contribute to) the stock of insights of the growing group of
historically-oriented political scientists associated with the study of
American Political Development ("APD"). This group of APD schol-
ars devotes its efforts to sharpening our understanding of the 
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I. MOVING BEYOND "RIGHTS AS TRUMPS"

The developmental approach I adopt here cuts against the most
prominent approach to First Amendment rights (and, for that mat-
ter, to constitutional rights generally) taken by late twentieth century
liberal constitutional theorists. That approach, propagated most ex-
haustively by Ronald Dworkin, treats rights chiefly as "trumps," ad-
ministered by countermajoritarian courts with the aim of restraining
state power. My approach, by contrast, which I have recently articu-
lated at length as a general theory applicable to a broad array of doc-
trinal areas, understands rights in the modern American state to be
just as commonly the handmaidens of state power as constitutional
trumps which limit it.'6 I take rights declarations to be the building
blocks of the modern American political regime.17 Within that re-
gime, it is certainly true that limitations on power will be articulated
and justified in terms of rights. But-crucially-it is also true that
expansions of state power will be similarly justified. 8 The task for de-
velopmentally inclined scholars will involve building a body of knowl-
edge that fixes the precise ways in which rights talk is used to justify

'5 See RONALD DwORKIN, TAKING RIGHTS SERIOUSLY 193 (1977) ("There would be no point
in the boast that we respect individual rights unless that involved some sacrifice, and the sacri-
fice in question must be that we give up whatever marginal benefits our country would receive
from overriding these rights when they prove inconvenient."); see also ALEXANDER M. BICKEL,
THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF POLITICS (2d ed. 1986)

(discussing the "countermajoritarian" nature of the power of judicial review in evaluating and
guarding constitutional values).

" See KERSCH, CONSTRUCTING CIVIL LIBERTIES, supra note 9, at 25 ("Rather than treating

[the civil rights and civil liberties] jurisprudence [of the mid- to late-twentieth century] ... as
the triumph of principle.., because it is suffused with rights talk... as a categorical limitation
on the state, I consider the rights creation undertaken in the wake of the New Deal standoff to
be heavily implicated in the process of building the New American State and in the process of
consolidating and legitimizing its authority and its power."); Ken I. Kersch, The Reconstruction of
Constitutional Privacy Rights and the New American State, 16 STUD. AM. POL. DEV. 61, 87 (2002)
[hereinafter Kersch, Reconstruction of Constitutional Privacy Rights] (positing that "[c]onstitutional
change involving the Fourth and Fifth Amendments in the late nineteenth and early 
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particular configurations of state power that simultaneously work to
empower and limit the state in the service of the regime's particular
substantive goals.' 9

This developmental approach promises untapped synergies be-
tween a dynamic group of political scientists and the work of an in-
fluential cohort of historically oriented, 
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(as opposed to the now well-worn territory, within the constitutional
theory of rights, involving the identification and implications of bed-
rock philosophical principles) promises to make novel contributions
to our understanding of American constitutional law.22

A. The Architecture of Modern Free Speech Law: The Traditional
Architecture from a Developmental Perspective

When legal scholars think of the secular, linear expansion of the
freedom of speech, they typically conceive of speech along three dis-
tinct dimensions. The first involves the content or substance of the
ideas or messages being conveyed. Some types of content, for exam-
ple political speech, are considered 
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"fighting words," obscenity, or libel. 
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tion or body against which constitutional free speech protections ap-
ply. As is widely remarked upon, the First Amendment applies by its
plain language to laws passed by Congress only. Strictly speaking, this
leaves open the question of whether it would also apply to regulations
promulgated by administrative and executive agencies, or to discre-
tionary executive actions. Moreover, by its plain language, at least,
the First Amendment does not seem to apply to the conduct of the
states. It also does not apply to restrain the action of private actors
and institutions. Over the course of the twentieth century, however,
free speech protections, as measured along these dimensions, have
expanded. Whereas the First Amendment's scope was once limited
to actions by the federal government, those protections now apply to
a wide variety of actions by both the federal and state governments.
In addition, under certain conditions and where connected to gov-
ernment, First Amendment protections are applicable to some pri-
vate individuals and administrative bodies.8

When scholars, and even the general public, think of the secular
expansion of the freedom of speech, they may think of the way in
which the number of types, forms, and institutions to which the First
Amendment now applies has augmented over the course of the twen-
tieth century. So, for example, whereas free speech protections were
largely focused on core political speech in the early twentieth cen-
tury, they were expanded to protect other forms of speech, such as
(anti) religious (blasphemy), sexual (indecency), artistic, commer-
cial, and other forms of speech. In this regard, we can say that free
speech protections expanded: more types of substantive utterances
became constitutionally protected. A similarly additive understand-
ing of expansion applies to the speech's form. Whereas protections
along this 
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Given this conceptual structure, it is clear whence the predomi-
nant narratives of the history of the freedom of speech derive. The
origins of the narrative of secular, linear progression are patent: the
number of substantive categories and forms protected multiplied,
and the number of governments and institutions restrained grew.
Somewhat less self-evident are the ways in which this conceptual
structure interacts with cycles of expansion and contraction. In the
context of long-term secular, linear progression, hesitance or refusal
to continue the momentum by adding new categories of speech pro-
tection in substance or form may be seen as a form of contraction.
Actual contractions, of course, are theoretically possible. Some ideas
advocated by conservatives can be conceived of as contractions of the
freedom of speech. In particular, in the context of the additive pro-
liferation of free speech protections, conservatives who are commit-
ted to anchoring constitutional interpretation in either original in-
tent or original understandings of the First Amendment and/or
readings of free speech rights emphasizing the collective public good
have advocated ideas that can only be conceived of as contractions of
the freedom of speech.9 It is significant, however, that, at least in the
form they have been advocated, efforts to cut the number of free
speech categories seem to have been political non-starters. This resis-
tance is a testament to the degree to which the categories (what
Howard Gillman has called "rubrics")5 ° that comprise the architecture

See, e.g., Bork, supra note 24, at 28 (arguing that only explicitly political speech-"speech
about how we are governed,... includ[ing] a wide range of evaluation, criticism, electioneer-
ing and propaganda"-deserves First Amendment protection, while constitutional protection
should not extend to "scientific, educational, commercial or literary expressions"); cf IRVING
KRISTOL, Pornography, Obscenity, and the Case for Censorship, in REFLECTIONS OF A

NEOCONSERVATVE: LOOKING BACK, LOOKING AHEAD 43, 44-45 (1983) ("We all believe that
there is some point at which the public authorities ought to step in to limit the 'self-expression'
of an individual or a group, even where this might be seriously intended as a form of artistic
expression, and even where the artistic transaction is between consenting adults .... No society
can be utterly indifferent to the ways its citizenry publicly entertain themselves .... And the
question we face with regard to pornography and obscenity is whether, now that they have such
strong protection from the Supreme Court, they can or will brutalize and debase our citi-
zenry."). 
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of modern free speech law have become institutionalized. Law pro-
fessors may attribute this resistance to the power of precedent. Po-
litical development scholars would frame the issue more broadly and
speak of path dependency: the dynamics by which deviation from the
path (at least in the naked manner advocated by Bork, Berns, and
Kristol 1 ) would be perceived byjudges as increasingly costly no mat-
ter what the judge's political stripe. Since the days of the abstract
and undifferentiated "bad tendency" test of the late nineteenth and
early twentieth centuries, the doctrinal architecture of free speech
law has become more complex and the costs of abandoning it in-
crease. In significant part, this is because it provides a framework
that has proven useful in the resolution of problems. The framework
"worked" in some sense because it reflected pragmatic wisdom: it ar-
rived in the spirit of the fact-focused, problem-solving common law
development which considers a stream of concrete cases over time.
Many have argued that the fashioning of rules in this incremental way
is 
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mental events that built the modem state. A significant amount of
modern free speech doctrine was forged by the Court in cases involv-
ing the labor movement, the civil rights movement, and increased
protection for religious minorities and political dissenters. 4 To chal-
lenge currently settled categories of free speech doctrine is, in some
sense, to publicly challenge each of these substantive political
achievements. Indeed, it is quite possible that allegations in legal
briefs and oral arguments and, more generally, allegations within po-
litical discourse of "turning back the clock" to the days of the Red
Scare, the McCarthy era, and putting blacks in the back of the bus
signal the sorts of political arguments that are likely to make re-
trenchment especially costly. To dismantle the rubrics would not
only be to take on particular policies, but to take on a collective
memory of historical constitutional progress that, in many respects,
forms the core of the "constitutive story" of the modern American na-
tion.35

It is always possible, of course, that the regime will change. Some
argue that since 1980 it has. But until the Republican Party takes on
not only particular doctrines, but the very memory of the achieve-
ments of twentieth century constitutionalism itself, it is unlikely that
even the Court's conservatives will do so. This memory itself has an

m See generally HARRY KALVEN,JR., THE NEGRO AND THE FIRST AMENDMENT 6 (1965) (giving a
broad overview of how the African American civil rights movement spurred the development of
First Amendment rights related to group defamation, control of political groups, and speech-
plus-conduct actions); KERSCH, FREEDOM OF SPEECH, supra note 23, at 97-160 (giving a histori-
cal perspective of advances in the freedom of speech made during the twentieth century);
LUCAS A. POWE,JR., 

23,  
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institutionalizing effect.3 6 For these reasons, the current doctrinal ar-
chitecture for free speech law is likely to remain relatively stable and
path dependent. Even conservatives will tend to work within it. Of
course, this does not mean that cycles will no longer occur. What it
does mean, 
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doctrinal test it applied, the constitutional law of this era was, by con-
temporary standards, highly deferential to government power.9

This is not to say, though, that the conceptual categories of sub-
stance and form, which eventually came to structure constitutional
free speech law in the aftermath of the 1937 "Constitutional Revolu-
tion," did not exist in the broader political culture. As many scholars
have noted, the American Constitution, from its inception, has played
a unique role in the nation's public life, serving as a touchstone (and,
indeed, a framework) for political arguments and a rallying cry for
political causes, political resistance, and social and reform move-
ments.4" This was certainly true for the First Amendment's free

" See KERSCH, FREEDOM OF SPEECH, supra note 23, at 90 ("[In the early twentieth century,]
First Amendment arguments used against.., legal restrictions on obscenity had almost no legal
purchase in U.S. courts. The practice of the time was to allow legislatures considerable latitude
to ban materials that had 'a bad tendency.' And the Bad Tendency test, as it was called, was not
at all difficult to meet."); RABBAN, supra note 38, at 47 (noting that the courts w
7.8 0 0L1rts 



JOURNAL OF CONSTITUTIONAL LA W

speech protection, which has had a life outside the courts every bit as
significant (and, until recently, probably more so) than it had within
them. Indeed, the attention of many legal historians and political
development scholars is directed toward tracing when and in what
ways constitutional thought in the broader social and political culture
outside the courts came to influence the shape and trajectory of con-
stitutional development within them.4 For example, the relatively
amorphous shape of free speech doctrine in the late nineteenth and
early twentieth century meant that many individuals at different times
argued prominently for some sort of special value for politicalS45-

- shape 
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duct-such as marches and boycotts-was a form of protected
speech.45 Nonetheless, despite pressures and influences on this score,
the core conceptual organizing principles used by judges up to this
time were different.

In the constitutional law of the late nineteenth and early twentieth
centuries, labor boycotts, strikes, and pickets were simply understood
not as speech but rather as conduct.4 At the beginning of the nine-
teenth century, labor unions seeking what would today be considered
routine objectives would have been considered criminal conspirators.
Business owners were understood to have private property rights in
their enterprises. A demand by an individual employee for better pay

43 See EMMA GOLDMAN, The Social Importance of the Modern School, in RED EMMA SPEAKS: AN

EMMA GOLDMAN READER, 140, 146-49 (Alix Kates Schulman ed., 1983) (arguing for women and
schools to be free to discuss sex and sexuality openly without the imposition of "[p]uritanic tyr-
anny" that "repudiates, as something vile and sinful, our deepest feelings ... [and] the real
functions of human emotions"); EMMA GOLDMAN, The Hypocrisy of Puritanism, in RED EMMA
SPEAKS, supra, at 150, 150-57 (charging Puritanism with causing government censorship, under
the guise of safeguarding against immorality, in such personal areas as "our views, feel-
ings, ... conduct[,] ... [a]rt, literature, the drama, the privacy of the mails, ... [and] our most
intimate tastes"); GURSTEIN, supra note 25, at 32, 63-65 (describing prominent sex reformers,

like Reverend Dr. Boynton, Ezra Heywood, and Stephen Pearl Andrews, as forces who pro-
moted sexual free speech when they "demand[ed] that the private mysteries of sex be made
public through lectures and pamphlets about sexual hygiene and morality"); THEODORE

SCHROEDER, A MUCH NEEDED DEFENCE FOR LIBERTY OF CONSCIENCE, SPEECH AND PRESS 22
(1906) (arguing that free speech extends to all forms of expression, including sexual speech, as

"' [t] he public interest requires that every difficult question [even questions of the hygiene, the
psychology and the ethics of sex] should be patiently and deliberately examined on all sides"').

"' See SCHROEDER, supra note 43, at 3, 10 (criticizing the prosecution of blasphemy as de-
stroying a "proper liberty of thought and conduct" and arguing that the prosecutors are "more
damaged than those whom they deter from expressing and defending unpopular opinions,
since.., only the former are depriving themselves of the 
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or working conditions was considered unambiguously legal. But once
that employee worked collectively with others to pressure the busi-
ness owner, he was understood to be "conspiring" to coerce the
owner with the threat of injuring him. This was considered by the
law-and by many besides-as a form of blackmail. Just as the law
today would never consider a threat to break someone's arm if a cer-
tain sum were not paid to be constitutionally protected speech,
threats by groups of employees acting in concert to strike, boycott,
and ruin businesses if 
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Range Company and an industry leader who had just been named
the President of the National Association of Manufacturers. Van
Cleave had taken an aggressive anti-union stance not simply, or even
mainly, on behalf of his company but rather, as Ernst reports, "as part
of a broad strategy to unite proprietary capitalists into a politically ef-
fective force." 50 The Buck's Stove case, far from being an arcane doc-
trinal byway, Ernst reports, became "a household name."5' It was a
prominent point of reference in the 1908 presidential campaign be-
tween William Howard Taft (himself a former pro-injunction judge)
and William Jennings Bryan (to whose campaign Gompers and the
AFL signed on) .5 And soon after the election, Gompers' sentencing

o Id. Ernst notes that the historical significance of Buck's Stove lies outside the courts and
the immediate legal controversy:

From the start, neither [side] valued the case solely or even primarily for the chance it
presented to break new doctrinal ground on the legality of the secondary boycott or the
labor injunction. Each side was far more concerned with using the litigation to cement
their constituencies behind their leadership and to win allies who would prove useful
when the battleground shifted to Congress. These concerns... help explain the liti-
gants' preference for an a priori, natural-rights jurisprudence when that position had
been abandoned by leading legal academics and the younger and more scholarly mem-
bers of the judiciary. Mixing the language of the courtroom with the language of the
stump, natural-rights jurisprudence served the litigants' dual purpose, and it was the na-
tive tongue of the lawyer-politicians arrayed on either side of the dispute.

Id. at 145. Ernst further argues that Loewe v. Lawlor (Danbury Hatters), 208 U.S. 274 (1908),
which unanimously held that an AFL effort to unionize hatters through using a secondary boy-
cott was unlawful, and Buck's Stove

were significant less for their contribution to legal doctrine than for their impact on
leading political figures and public debate. The lawsuits put the law of industrial dis-
putes high on the national agenda for the first time since the Debs litigation of 1894-95.
With each step in their long progress through the courts they unleashed waves of public
comment, with significant consequences for congressional and presidential elections be-
tween 1906 and 1912 and on federal legislation between 1908 and 1914.

Id. at 110; see also RABBAN, supra note 38, at 171 (pointing out Samuel Gompers' decision to in-
voke the First Amendment and retain a prominent attorney and former Democratic presiden-
tial candidate as evidence that the Buck's Stove decision was intended to, and did, have a much
greater impact than simply resolving the labor dispute directly before the court); Ken I. Kersch,
The Gompers v. Buck's Stove Saga: A Constitutional Case Study in Dialogue, Resistance, and the Freedom
of Speech, 31 J. SuP. CT. HIST. (forthcoming Apr. 2006) (manuscript at 1-2, on file with author)
[hereinafter Kersch, The Gompers v. Buck's Stove Saga] (arguing that, although the Buck's Stove
ruling was not decided on the grounds of free speech doctrine, it was arguably the "first great
decision regarding freedom of speech").

" ERNST, supra note 47, at 147. Ernst, by contrast, describes the now more famous Danbury
Hatters' case as "a quieter drama with humbler participants." Id. But see See End of Boycott in
$222,000 Verdict, N.Y. TIMES, Feb. 6, 1910, at 2 (describing the "famous Danbury hat case" as "of
equal importance with the Buck's Stove case" in that both "established the most important prin-
ciples affecting the boycott ever laid down").

12 See Gompers Indorsed on Bryan, N.Y. TIMES, Nov. 20, 1908, at 13 (reporting the American
Federation of Labor's endorsement of Gompers' support for Bryan in the presidential elec-
tion); Gompers Begs Labor to Work for Bryan, N.Y. TIMES, Nov. 2, 1908, at 2 ("Gompers called upon
organized abor [sic] to... vote for... [and] use its influence for Bryan."); Gompers Anxious to be
Put inJai, N.Y. TIMES, Oct. 30, 1908, at 16 (reporting Gompers' desire to receive a verdict in the
contempt case against him before the presidential election); Gompers Worries Unions, N.Y. TIMES,
July 21, 1908, at 3 (reporting alarm of union leaders over Gompers' pledge to support Bryan).

Mar. 2006)
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also captured the nation's attention-leading, on occasion, to mass
protests. 5  In his courtroom speech immediately prior to sentencing,
Gompers made an emotional appeal to the freedom of speech and of
the press. 4 With his wife and daughter in attendance, he wept as the

" See, e.g., Big Boston Labor Protest, N.Y. TIMES, Mar. 15, 1909, at 3 ("As a demonstration

against the sentences of imprisonment imposed by Judge Wright... upon... Samuel Gomp-
ers... in the Buck's Stove case, more than 5,000 members of labor unions paraded through the
streets of [Boston], and a large meeting was held in Faneuil Hall, while several overflow meet-
ings in the surrounding streets attracted large crowds."); Gompers Drops Boycott, N.Y. TIMES, Dec.
28, 1908, at 4 (reporting the Central Federated Union's adoption of resolutions declaring
Gompers guiltless, "denouncing the use of the injunction in labor cases as destructive of lib-
erty[, and] ... arrangting] mass meetings all over the city for action on the matter"); LaborDeci-
sion Denounced, N.Y. TIMES, Nov. 7, 1909, 
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judge pronounced a sentence upon him of one year in jail.55 The
case was argued in such a way as to win the maximum number of po-
litical allies, primarily through anchoring a free speech argument in
an appeal to natural rights (despite the ostensible rejection of natural
rights claims in the progressive academy and by liberals and the
left) .

Several years later, in one of its most significant free speech deci-
sions, Schenck v. United States, Justice Holmes, writing for the Court,
cited the Buck's Stove case immediately following his famous formula-
tion that "[t]he most stringent protection of free speech would not
protect a man in falsely shouting fire in a theatre and causing a
panic" for the proposition that "it does not even protect a man from
an injunction against uttering words that may have all the effect of
force." " Nevertheless, several treatise writers subsequently picked 
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the identification of behavior that had heretofore been understood
as action, such as boycotting and picketing, with speech. These in-
cluded Henry Schofield's Essays on Constitutional Law and Equity and
Other Subjects, which examines whether calls for strikes made in
"peacefully persuasive" publications that characterize the employer as
"unfair to labor" and add the employer to a "do not patronize" list
amount to "unlawful acts" or are more appropriatel' considered
speech constitutionally protected by liberty of the press.

At the time of the Buck's Stove case, boycotts, strikes, and (our
chief spe2r /F5 1 Tve and and by and

by 
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conduct. The Court did this by asserting that "[m] embers of a union
might, without special statutory authorization by a State, make known
the facts of a labor dispute, for freedom of speech is guaranteed by
the Federal Constitution.' Justice Brandeis's invocation of the free-
dom of speech had significant consequences. 
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while nonetheless appearing not to give it too much weight by up-
holding the legality of banning the pickets or by distinguishing the
absolute right of property from the qualified privilege of speech;'
and still others ignored the dictum (and even the Senn opinion) alto-
gether.6v A contemporaneous commentator, however, rightly pre-
dicted that "[f]uture resort to freedom of speech doctrines seems
likely in these cases."ss This proved prescient. In Hague v. Committee
for Industrial Organization,69 the Court decided to afford protection to
picketing (and other labor union activities, such as the distribution of
leaflets) on free speech grounds.78ij
3 Trunion 
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Stone and Reed; and the third by Justice Hughes (who, in relevant
substance,joined Roberts and Black). Justices Frankfurter and Doug-
las did not participate in the decision, and Justices Butler and
McReynolds dissented.

Justice Roberts' opinion for the Court frames the question pre-
sented by the Hague case as:

[W]hether freedom to disseminate information concerning the provi-
sions of the National Labor Relations Act, to assemble peaceably for dis-
cussion of the Act, and of the opportunities and advantages offered by it,
is a privilege or immunity of a citizen of the United States secured against
state abridgement by § 1 of the Fourteenth Amendment ....

Justice Stone's concurrence, however, calls into question and rejects
two seemingly conservative aspects of this framing. The first is that
while Justice Roberts anchors the decision in free speech concerns,
he simultaneously maintains a commitment to weighing the objective
or purpose of the conduct at issue v3 (a consideration, as we have seen,
central to the initial stage of the pro-labor turn in the labor statutes
of the early 1930s). The second is that, in anchoring the First
Amendment's free speech protection against the state via the Privi-
leges and Immunities Clause of the Fourteenth Amendment, Justice
Roberts' framing limits the reach of the protection to citizens rather
than all "persons. 7 4 Justice Stone notes that although the findings of
the lower court and the evidence demonstrate that the purpose of
the CIO was "to organize labor unions in various industries in order
to secure to workers the benefits of collective bargaining with respect
to betterment of wages, hours of work and other terms and condi-
tions of employment,, 75 there were no findings or evidence as to
whether the industries at issue were subject to the National Labor Re-
lations Act or the jurisdiction of the National Labor Relations Board.
Nor was there evidence as to whether the Act was discussed 6 In con-
trast to the limiting language of the Roberts opinion, Justice Stone
points out that the initial lower court injunction:

is not restricted to the protection of the right, said to pertain to United
States citizenship, to disseminate information about the Wagner Act. On

72 Id. at 512. Justice Roberts adds emphatically that, "[t]his is the narrow question presented

by the record, and we confine our decision to it." Id.

" Id. at 521-23 (Stone, J., concurring) (finding that "the freedom of respondents with
which the petitioners have interfered is the 'freedom to disseminate information ... [and] to
assemble peaceably,'" while also noting the purpose behind holding public meetings without
the requisite permits (citation omitted)).

74 See id. at 522 ("[T]he right to assemble to discuss the advantages of the National Labor
Relations Act is likewise a privilege secured by the privileges and immunities clause to citizens of
the United States, but not to others ...

"5 Id. at 523.
76 Id. ("Neither court below made any finding that the meetings were called to discuss, or

that they ever did in fact discuss, the National Labor Relations Act.").

Mar. 20061
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the contrary it extends and applies in the broadest terms to interferences
with respondents in holding any lawful meeting and disseminating any
lawful information by circular, leaflet, handbill and placard."

Justice Stone would make the right a due process right guaranteed to
all persons to hold meetings and disseminate information for any

,,71
"lawful purpose.

The Court took its definitive step in classifying picketing as speech
in Thornhill v. Alabama,79 a case involving a peaceful picket by AFL
members pursuant to a strike against the Brown Wood Preserving
Company in contravention of an Alabama law banning such pickets. °o
In Thornhill, arguments concerning "the right of peaceful assem-
blage," "the right to petition for redress," and, most prominently,
"the right of freedom of speech," were at the center of the decision.8 1

The Thornhill opinion, written by Justice Frank Murphy, the former
pro-labor governor of Michigan, was thick with a discussion of labor
picketing as a free speech right.2 It placed heavy emphasis on the
foundational nature of free speech, and the special role that that
freedom plays in the correction of error, the search for truth, and, in
turn, the successful conduct of democratic government.81 Citing a
modern context characterized by a broad, interconnected economic
system, Justice Murphy argued that freedom of speech concerning
labor relations was, under such conditions, of undeniable public im-
portance. At the same time, he avoided resting the decision on the

7 Id. at 524.
7 Id. at 525.

310 U.S. 88 (1940). OnlyJustice McReynolds dissented from the decision.
Id. at 91-92.

8 Id. at 93.
12 Id. at 94-95.
83 Justice Murphy emphasized that freedom of speech and of the press are among the "fun-

damental personal rights and liberties" that are protected by the Fourteenth Amendment
against abridgment by the states:

The safeguarding of these rights to the ends that men may speak as they think on mat-
ters vital to them and that falsehoods may be exposed through the processes of educa-
tion and discussion is essential to free government. Those who won our independence
had confidence in the power of free and fearless reasoning and communication of ideas
to discover and spread political and economic truth .... Abridgment of freedom of
speech and of the press... impairs those opportunities for public education that are es-
sential to effective exercise of the power of correcting error through the processes of
popular government.... [T]he effective exercise of [these] rights [is] necessary to the
maintenance of democratic institutions.

Id. at 95-96 (citing United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938)).
14 Id. at 102 ("In the circumstances of our times the dissemination of information concern-

ing the facts of a labor dispute must be regarded as within that area of free discussion that is
guaranteed by the Constitution."). In coming to such conclusion,Justice Murphy noted:

It is recognized now that satisfactory hours and wages and working conditions in industry
and a bargaining position which makes these possible have an importance which is not
less than the interests of those in the business or industry directly concerned. The
health of the present generation and of those as yet unborn may depend on these mat-

[Vol. 8:2
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ground that these pickets, because they were part of a labor dispute,
were permitted pursuant to a valid public purpose (the approach
sanctioned by the Court as recently as Justice Owen Roberts's opinion
in Hague). Following Justice Stone's Hague concurrence, Justice Mur-
phy held that the pickets were protected on the broad ground that
there existed a constitutionally protected "liberty to discuss publicly
and truthfully all matters of public concern without previous restraint
or fear of subsequent punishment." 5 As for the initial (post-Norris-
LaGuardia) liberal legal doctrine concerning picketing and labor in-
junction rights, which exempted labor disputes from the general rule
against pickets as tortious conduct, Murphy, citing John Milton, re-
jected the doctrine outright by characterizing it as a form of prior re-
straint involving a licensing system.86 Such systems had long been
considered anathema under Anglo-American common law because
they were viewed as striking at the heart of personal freedom.87 Might

ters, and the practices in a single factory may have economic repercussions upon a whole
region and affect widespread systems of marketing. The merest 
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picketing, even if conceived of as speech, lead others to action? Yes,
Murphy argued (echoing an argument that had been made by
Holmes in his famous Abrams dissentS), but he dismissed the concern
because "[e]very expression of opinion on matters that are important
has the potentiality of inducing action in the interests of one rather
than another group in society.0 9  The relevant test for picketing,
MuThy concluded, was whether it posed a clear and present dan-
ger.

With this, the Court's ideological reconstruction was complete.
Henceforth, conduct was re-imagined as speech, and the liberal ap-
proach which granted labor pickets a privilege in the face of a gen-
eral presumption against (tortious) pickets was dead. Picketing was
no longer presumed coercive conduct but was instead a constitution-
ally-protected individual right.9

C. How Speech Became Conduct

If understood in the terms set out in this Article, the Supreme
Court's conceptualization of labor picketing as constitutionally pro-
tected speech was a major expansion in the law of free speech. As
such, this line of labor decisions is fully consistent with familiar, lin-
ear narratives of progressive constitutional development of the free-
dom of speech. Not part of that narrative, however, is the simultane-
ous negotiation by administrative agencies and federal courts of the
"laboratory conditions" doctrine, which denied constitutional protec-
tion of the "pure speech" of employers critical of labor unions. This

cussion.... [The statute] is not any less effective or, if the restraint is not permissible,
less pernicious than the restraint on freedom of discussion imposed by the threat of cen-
sorship.

Id. at 97-98 (citations omitted).
m Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) (arguing that,

based upon the theory of the Constitution, having one's ideas accepted in the competitive mar-
ket is the best test of truth and that an individual's wishes may best be carried out through
grounding his argument in truth).

Thornhil 310 U.S. at 104. He added "[T]he group in power at any moment may not im-
pose penal sanctions on peaceful and truthful discussion of matters of public interest merely on
a showing that others may thereby be persuaded to take action inconsistent with its interest." Id.

o See id. at 104-05 ("Abridgment of the liberty of such discussion can be justified only where
the clear danger of substantive evils arises under circumstances affording no opportunity to test
the merits of ideas by competition for acceptance in the market of public opinion.").

" See, e.g., Cafeteria Employees Union, Local 302 v. Angelos, 320 U.S. 293, 295 (1943) (hold-
ing that a broad order preventing picketing violated the constitutional right to free speech on
the basis that peaceful picketing is a critical mechanism for union members to expose a labor
dispute to the public); Bakery & Pastry Drivers & Helpers Local 802 of Int'l Bhd. of Teamsters v.
Wohl, 315 U.S. 769, 774 (1942) (deciding that a state injunction against picketing was a viola-
tion of the right to free speech regardless of whether the parties were in a "labor dispute"); Am.
Fed'n of Labor v. Swing, 312 U.S. 321, 325 (1941) (concluding that a case involving picketing
presented a substantial claim to the right of free speech).

[Vol. 8:2
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doctrine, which is speech restrictive in many respects, seems (to bor-
row from Robert Post's terminology) largely "managerial." This is es-
pecially the case given that Post describes the logic of the managerial
domain as aimed at "organiz[ing] social life instrumentally to achieve
specific objectives, ' an orientation he characterizes as "fundamen-
tally incompatible with what are ordinarily regarded as the most basic
principles of general First Amendment doctrine."0' But to assign it to
this domain to the exclusion of others seems overly schematic. °

If such employers' speech were broadly protected, federal courts
and administrative agencies feared, it might have the effect of per-
suading a large number of workers not to join labor unions. In light
of the substantive goals of the Wagner Act, which had rested major
parts of the modern New Deal political order on the pillar of organ-
ized labor, this possibility was simply unacceptable.95 In the service of
the new order, it was necessary to restrict pure speech in this context.
Willard Wirtz, the post-war labor lawyer and Secretary of Labor in the
Kennedy and Johnson administrations, called this "the regulation of
persuasion."96 One commentator concluded 
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power of the new regulatory order, began insisting on absolute neu-
trality of any employer's statement regarding the prospect of unioni-
zation. The Board interpreted this provision as rendering anti-
union statements made by employers as "unfair labor practices." In
the 1930s and early 1940s, for example, statements by employers ac-
cusing unions of "causing trouble," of being "outside agitators," "shy-
ster outfits," or "a bunch of Bolsheviks" all subjected employers to
NLRB sanctions.00 These decisions are particularly striking in light of
the Supreme Court's unanimous and simultaneous decision, decisiob1 Tm (simulunansion, )Tj
12Tj
11.3 0 0 11 2n Tf 
12.3 0 0 11 51 556.7 Tm 4the and 
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Immediately following the passage of the Wagner Act, its effects
on free speech proved highly contentious.1 2 In perhaps the most fa-
mous dispute involving these free speech consequences, the Ford
Motor Company was censured by the NLRB for distributing anti-
union literature to its employees during a United Automobile Work-
ers of America ("UAW") organizing campaign. Included in this lit-
erature were pamphlets entitled "Ford Gives Viewpoint on Labor"
and cards labeled "Fordisms," with such sayings as "A monopoly of
JOBS in this country is just as bad as a monopoly of BREAD.' ' 4

In a world of ostensibly "expanded" protections for the freedom
of speech, the federal government's contention that it could ban the
dissemination of this literature would seem highly questionable. Re-
gardless, the Ford case completely divided the ACLU in deciding
which group it should side with-Ford or the NLRB:

When employers approached the ACLU seeking their support and asked
the civil liberties group whether or not the Constitution's right to free
speech applied to them, too, Roger Baldwin reported that the group's
governing board told them: "No, you have no rights of free speech
against unions now because the right to form a union is now a funda-
mental one under the National Labor Relations Act." When the employ-
ers then asked if they at least had the right to talk, the ACLU responded
by saying, no, they no longer had a right to talk.0 5

While the ACLU ultimately decided to support Ford, they only
agreed to oppose the NLRB to the extent that the Board's actions re-
stricted "non-coercive" employer speech.' 6

After the Ford case, the NLRB "evinced a sustained and decided
preference for the tight regulation of employer speech concerning
labor unions. ' '  Like the free speech doctrine re-conceptualizing

0'2 See WILLIAM A. DONOHUE, THE POLITICS OF THE AMERICAN CIVIL LIBERTIES UNION 47

(1985) (discussing the ACLU's internal struggle between remaining faithful to its primary pur-
pose of defending First Amendment rights while continuing to support labor unions, and not-
ing that "[t]he debate became the most acute test between those who valued free speech as an
end in itself and those who used it as a weapon for reform"); see also WALKER, supra note 100, at
103 (discussing the conflict within the ACLU between the ACLU leftists, who supported the
NLRB because they viewed the anti-union comments as coercive acts that present a clear and
present danger, and the moderates, who viewed the ACLU as "always [seeking] the 'freeing of
speech' and., never endors[ing] any restriction").

07 KERSCH, CONSTRUCTING CIVIL LIBERTIES, supra note 9, at 229.
Id. (citing DONOHUE, supra note 102, at 47).
Id. (quoting DOHOHUE, supra note 102, at 48).

... Id. (citing DOHOHUE, supra note 102, at 48); see also WALKER, supra note 100, at 103 ("The

Ford case.., was not an either-or proposition. Instead, the ACLU should support the main
thrust of the NLRB's cease-and-desist order but oppose those sections restricting noncoercive
speech."). See generally NLRB v. Ford Motor Co., 114 F.2d 905 (6th Cir. 1940) (describing the
circumstances surrounding and legal issues involved in the dispute).
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conduct as speech, the free speech doctrine re-conceptualizing
speech as 
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thority by asserting a federal interest in maintaining a 'pure' dia-
logue, untainted by (employer) overstatement. '11

3 This approach
clearly strayed far from Justice Holmes' marketplace of ideas model
of First Amendment liberties.'1 4 In the era of Alexander Meikeljohn,

N.L.R.B 371, 379-80 (1947) (setting aside a union board election because it was not held in a
manner conducive to free, unintimidated choice of the representatives); Maywood Hosiery
Mills, Inc., 64 N.L.R.B. 146, 150 (1945) (stating that 
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Thomas Emerson, and William Brennan, First Amendment protec-
tions ostensibly broadened. But rather than falling by the wayside,
federal regulatory efforts requiring pure dialogue, free of overstate-
ment, were accepted without challenge from civil libertarians right
through the Warren Era rights revolution. 115 Indeed, in 1969, at the
ostensible height of constitutional free speech latitudinarianism, the
Supreme Court in NLRB v. Gissel Packing Co. expressly approved of
the NLRB's "laboratory conditions" doctrine."" The negotiation of
the laboratory conditions doctrine might appear to be an interesting
oddity in free speech law-a minor, if notable, step backwards in a
regime broadly characterized by secular, linear progression. To see it
this way, however, is to miss its much broader significance. In devel-
oping the laboratory conditions doctrine, administrative agencies and
the courts fashioned a powerful alternative model for understanding
freedom of speech, a model that has significantly influenced constitu-
tional law. In many contemporary contexts, the Court (often implic-
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cion. Thus, as free speech law moved "forward," it also moved "back-
ward."

The laboratory conditions doctrine-which (outside of the setting
in which it was formulated) is no longer named when practiced-is
the primary doctrine applied in cases involving racial and sexual har-
assment (including campus speech codes appearing under the guise
of harassment standards) and the regulation of speech during elec-
toral campaigns outside the labor context."7

The implications of the laboratory conditions doctrine for speech
involving racial issues were apparent from the beginning for those
willing to examine the arcane area of labor law dealing with the
NLRB's regulation of union election campaigns. The statist, mana-
gerial impulse behind the laboratory conditions doctrine was charac-
terized by a robust understanding of the fragile nature of rationality.
The NLRB saw its role in supervising these campaiqns as one of engi-
neering maximum rationality in union elections.18 One problem
that immediately arose, however, was that it quickly became apparent
to the Board that "[t]here are certain appeals which stimulate the
emotional processes in such a way as to make dispassionate delibera-
tion impossible." "9 Employer speech regarding the racial implica-
tions of unionization was soon spotlighted as a recurrent and signifi-
cant threat to dispassionate deliberation. The Board, in response, set
down the path of distinguishing "inflammatory race propaganda"
from "factual, germane, and temperate" utterances regarding race.120

A contemporaneous commentator in the Yale Law Journal held this
approach "not workable," noting that in reality "the results are likely
to turn on such 'emotional' factors as the trial examiners' or Board's
feelings toward the statements made by an employer during a repre-
sentation campaign.'' In many cases, this approach would simply

.. See Wirtz, supra note 96, at 610 (arguing for analogy between attempts to regulate coercive
employer 
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"deny employees an adequate opportunity to consider the issue of
race in deciding to accept or reject the union. Indeed it would be
tantamount to asserting that racial prejudice was an improper reason
for rejecting a union"' 12 2  "Such an assertion," the commentator
wrote, "desirable as it may be, seems inconsistent with the proper role
of an administrative agency and more specifically with the statutory
obligations of the Board." 2 As such, the purported "freedom of em-
ployee choice" would amount to a freedom "to choose only those
ends the Board or some other institution deems 'rational.' 24 The
commentator noted that if the policy of furthering racial integration
could be found in any statutory command, and if it was not presump-
tively



LABOR LA WAND THE FREEDOM OF SPEECH

ernmental policies set by the courts and the EEOC at the behest of
women's groups, employers today commonly ban sexist speech (typi-
cally defined broadly as any remarks that might make some women
feel uncomfortable), the use of sexual metaphors, and dirty jokes.' 9

Despite frequent professions of concern for the "chilling effect" of
overbroad or vague regulation concerning speech in other contexts,
the Supreme Court has never invalidated "hostile environment" regu-
lations under the First Amendment.

Sex-related workplace speech restrictions were directly derived
from existing prohibitions on racially-harassing speech in the work-
place. Beginning in the early 1970s with the Fifth Circuit's Rogers v.
EEOC decision, federal courts have held that race-related remarks
may constitute an illegally hostile workplace environment. 0 This re-

ment."). See Kingsley R. Browne, Workplace Censorship: A Response to Professor Sangree, 47 RUTGERS
L. REV. 579, 579 (1995) ("Even '(w)ell-intentioned compliments' may result in liability." (quot-
ing Ellison, 924 F.2d at 880)). Title VII provides spec6CGi0 0 8 21tr5n, that 
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As labor law scholar Mark Barenberg has noted, this approach, which
he explicitly links to "early interpreters of the Wagner Act," is today

central3 0 0s9.7 0 0 10 930 10 61 5683910 3rly 
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While the political development approach I take does not pre-
clude normative approaches to the same questions, it emphasizes that
normative arguments are often undertaken according to salient
frameworks or models, such as the marketplace model and the labo-
ratory conditions model of free speech. The conclusion will often be
biased (if not determined) by the model deemed most appropriate
by the judge or the constitutional theorist, and the choice of model
will often be influenced (if not determined) by a reading of social
facts and the ambient social context that cannot be determined on
legal grounds, 


