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Ken I. Kersch

SMOKING, PROGRESSIVE LIBERALISM,

AND THE LAW-

ABSTRACT: In his dissection of the 1998 tobacco settlements, W. Kip Viscusi

provides a window on how the ostensibly liberal public philosophy behind the

modern American regulatory state betrays its foundational commitments. Ani-

mated by a moralizing concern with preventing harm to self, and a leftist an-

tagonism towards corporate capitalism, "progressive liberalism" at first

foundered in its war against the tobacco industry in the face of traditional lib-

eral counterarguments about individual autonomy, knowledge of risk, and

choice. Only when progressive liberals translated their paternalist impulses into

science-centered arguments about ignorance and addiction, which involve barri-

ers to autonomous choice and harm to others, did they succeed in turning the

legal and regulatory tide against smoking. This dynamic raises questions about

the future of individual autonomy in a science-centered, progressive-liberal

modern polity.

"The habit of smoking is disgusting to sight, repulsive to smell, danger-

ous to the brain, noxious to the lung, spreading its fumes around the

smoker as foul as those that come from Hell." So pronounced James I in

1604. Since then, numerous ambitious and successful political leaders—

including Louis XIV, Napoleon, and Adolph Hitler—have concluded

Critical Review 16 (2004), no. 4. ISSN 0891-3811. www.criticalreview.com

Ken I. Kersch, Department of Politics, Corvvin Hall, Princeton University, Princeton, NJ
08544, kkersch@princeton.edu, the author, most recently, of Constructing Civil Liberties: Dis-
continuities in the Development of American Constitutional Law (Cambridge, 2004), and The
Supreme Court and American Political Development (Kansas, forthcoming) thanks Clement Fa-
tovic and Jer&ey Friedman for helpful criticisms and suggestions, and Creighton Page for
research assistance.

405



406 Critical Review Vol. 16, No. 4

that smoking sapped the strength of a rising people, and crusaded fer-
vently against it.

In 1898, the Supreme Court of Tennessee, in upholding the constitu-
tionality of a law banning the sale of cigarettes in the state, confidently
asserted that cigarettes are "wholly noxious and deleterious to health.
Their use is always harmful, never beneficial. They possess no virtue,
but are inherently bad, and bad only.. . . Beyond question, their every
tendency is toward the impairment of physical health and mental
vigor." That court added that the character of cigarettes "is so well and
so generally known . . . that the courts are authorized to take judicial
cognizance of the fact. No particular proof is required in regard to
those facts which by human observation and experience have become
generally known" (Austin v. State 1898). Likewise, long before the cur-
rent campaign against "Big Tobacco," many Americans knowingly re-
ferred to cigarettes as "coffin nails" and "cancer sticks" (Klein 1993,
11-12, 63; Goodin 1989, 8, 20-21). A 1954 Gallup Poll showed that an
astonishing 90 percent of Americans were aware of a scientific study by
the American Cancer Society demonstrating a link between cigarette
smoking and lung cancer. In 1957, the U.S. surgeon general testified be-
fore Congress that public awareness of the risks of smoking was high.
In 1966, a top official of the American Medical Association asserted in
the same forum that requiring warning labels on cigarettes was not
likely to have any great effect, as "the health hazards of excessive smok-
ing have been well-publicized for more than ten years and are common
knowledge" (Viscusi 2002,140).

To be sure, as W. Kip Viscusi reports in Smoke-Filled Rooms (Univer-
sity of Chicago Press, 2002), a book on the 1998 settlements reached
between the major tobacco companies and the states attorneys gen-
eral, our knowledge of smoking's harms has advanced over the years.
But what leaps out from Viscusi's study of the risks, knowledge of the
risks, and regulatory policy concerning cigarette smoking—notwith-
standing the Matterhorn of evasions of the tobacco companies
(which Viscusi chooses not to discuss; see Kluger 1996 and Goodin
1989, 16—20)—is how little dispute there has been over the basic sci-
entific facts concerning the health effects of smoking. The story here,
for the most part, is not one of "junk science" fooling people or of a
"battle of the experts" duking it out in court (Huber 1991; Foster and
Huber 1997,17). It is rather the story of people continuing to smoke,
known dangers be damned (see Feinberg [1971] 1983; Daniels 1985,
156—58). Smoke-Filled Rooms provides an illuminating window on how
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paternalistically inclined political activists and policy makers con-
scripted the physical and social sciences to construct an alternative
plot-line to the tobacco story—one focused on individual ignorance,
addiction,
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Knowledge of Risk

Despite centurie
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Nozick 1974,73-78). Traditional forms of liberal theory, devoted to re-
placing anarchy with government and to justifying the rule of law, were
risk-averse only in their fundamentals. Some influential modern vari-
ants, in a somewhat natural extension of these fundamentals, have
broadened the scope of liberalism's concern for safety into a risk-averse
public philosophy preoccupied with the formulation of an aggressively
interventionist state that works to guarantee what progressive theorists
have agreed are the preconditions of autonomy—a a g r e e  S o m -

 o n l f o n l  thd formulatiog thaf anl fundamentalsd justifyinez TjTc(y Tw-elf138 Tc( Som) Tj0.000 Tc(-) TjETBT3 Tr0.000 0.000 0.000 24.656.720 587.040 Td0.000 Tw99.000 Tz/F0 10.000.012 Tw-0.0icT73 Tc( agree) Tj0.00200 Tf) Tj1012 Twon17 Tc( 0r)a Tc2j0.000 T12(f) Tj0.998 Twc0.105 Tc( a) Tj0.00 Tw8(f) Tj21.890 Twb130 Tc( onl) Tj0.000 T6(d) Tj01.375 Twrac( preoccupie) Tj0.000 88Tf in precondition a fo t ann witss
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analysis arise from his willingness to place survey data adduced by re-
form-minded, paternalisrically inclined scientists on stage alongside re-
search in other, seemingly unrelated but revealing areas. A case in point
is the data Viscusi provides on the general public's belief (as assessed by
the Gallup Poll) that "smoking is one of the causes of lung cancer."
The proportion believing this was already over 50 percent by the late
1940s, over 60 percent by 1970, over 80 percent by 1980, and around 98
percent by 1999. Viscusi reports that, by comparison, in 1999, only 55
percent could identify Jerry Seinfeld as the star of the hit sitcom "Sein-
feld," and only 79 percent were aware that the earth revolves around the
sun. "Viewed in these terms," Viscusi (2000, 143) writes, "the smoking
awareness figures are quite impressive." To the extent that the general
public knows anything, it certainly knows the risks of smoking.

But perhaps certain especially vulnerable subsets of the population
remain in the dark. What about the children? Viscusi shows that, when
it comes to risk perceptions concerning smoking, young people, far
from being unaware that smoking is dangerous, are actually more
closely attuned to the risks of smoking than those in any other age
group. Surveys taken between 1991 and 2000 measuring the relative
risk assessments of young people showed that between 69 and 73 per-
cent of twelfth-graders judged smoking a pack or more of cigarettes a
day as a "great risk" to their health. Only 48 percent viewed smoking
crack cocaine as posing as great a risk or a greater one (Viscusi 2002,
186).

Yet progressive liberals insist that if young people were truly aware of
the dangers, they would never light up. This conviction leads in-
eluctably to the conclusion that a young person's decision to smoke
must be due to ignorance, deception, or enticement. One prominent
argument is that the young are seduced by "master manipulators" and
"marketing Svengalis" (Kluger 1996, xii) who depict "a fantasyland
populated by heroically taciturn cowboys, sportive camels, and an array
of young lovers, auto racers, and assorted bon vivants all vibrantly alive
with pleasure" (Goodin 1989,20).

A full response to such charges would amount to a book in itself. But
Viscusi helpfully reports that the rise in youth smoking in 1993 bears
no relationship to the introduction of Joe Camel in 1988, and that
young people continued to smoke Marlboros over Camels by a wide
margin. The retirement of Joe Camel, moreover, had no notable effects
on levels of youth smoking (Viscusi 2002,184).2

This does not mean, however, that the young (or the rest of us) are
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Slaves of Their Addiction

Of course, it is possible to be fully aware of the dangers of smoking, to
continue to smoke, and yet for that "choice" to be no real choice at all.
Such would be the case if smoking were an addiction, a behavior
which, despite one's intentions, one is simply unable to stop (Goodin
1989, 25—30). It turns out, however, that just as was the case for knowl-
edge of the risk, a moralizing, leftist paternalist ideology has infused sci-
entific studies purporting to show the "addictive" nature of smoking.

For many years, Viscusi reminds us, smoking was referred to by the
U.S. government not as an addiction but as a "habit." The switch to the
term "addiction" by the U.S. Surgeon General's office in 1988 did not
precede, but in fact was coincident with, the decision to launch a politi-
cal campaign against it. At the time the Surgeon General made this de-
cision, cigarettes were actually less habit-forming than ever. Levels of
nicotene—the ostensibly addictive ingredient in cigarettes—had been
declining relatively consistently for a long period prior to the 1980s.
The government's decision to characterize increasingly safe and de-
creasingly habit-forming cigarettes as addictive was part of its effort to
push the public to identify cigarette smoking with other stigmatized
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more addicted to cigarettes than they are to lawyers or the opera" (Vis-
cusi 2002,172).

The effect on demand of a unit price increase for cigarettes, as for
other products, is greater for lower-income consumers and smaller for
those with higher incomes. But when people want to cut back on their
smoking, most are perfectly capable of doing so, and do so routinely
(Viscusi 2002, 168-72; see also Goodin 1989, 96-97; Tollison and Wag-
ner 1988,39).

But what of those surveys that report that nearly 70 percent of
smokers would like to quit? Progressive liberals interpret such surveys as
signs that cigarette smokers are slaves to their addiction. Viscusi consid-
ers them alongside similar surveys revealing that comparable numbers
of people would like to leave their jobs or spouses, or to move out of
L.A. "Ultimately," Viscusi (2002, 173) concludes, "such quit-intention
attitudinal questions tell us very little except that people are not gener-
ally pleased with all the attributes of cigarettes ."This may be overstated.
As Robert Goodin (1989, 98-99) has argued, "At least sometimes, what
a person says is a better indicator of the true state of his mind than
what he does. Such would be the case if he were physically restrained,
in a way that rendered him simply unable to do what he said he wanted
to do." Viscusi might have reported, as is almost certainly the case, that
at least some people are chemically addicted to nicotene in the way that
others are to heroin or crack cocaine (ibid., 26). Nonetheless, the old
"habit" label probably fairly captures the essence of smoking for most
people.

Harm to Society

Until quite recently, tobacco companies were consistently able to skirt
liability for smoking's harms with the assertion that smokers knew the
risks and were fully capable of quitting. In the first two waves of to-
bacco lawsuits, anti-smoking advocates and plaintiffs' lawyers did their
best to challenge these assertions. In the first wave (1954—1973), suits by
individuals seeking damages on the grounds of tobacco-company neg-
ligence predominated. In the second (1983-1992), plaintiffs anchored
their case in the products-liability claim that cigarettes were dangerous
(hence, defective) and injurious consumer products that should be held
to a standard of strict liability. They were butting their heads against a
wall. The tobacco companies suffered not a single loss in these first two
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smoke in the workplace despite the absence of evidence about its
harm, federal regulators massaged and manipulated the data. Lacking re-
liable knowledge of the effects of
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culating the net financial injury (the relevant concern when determin-
ing damage awards) in these lawsuits was thwarted by the states' insis-
tence that it is acceptable to take account of the financial costs of
smoking, but morally reprehensible to calculate the financial benefits. In
assessing the net economic damages, the states refused to adjust their
health-care cost estimates th
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ethics" of the modern liberal state
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devoted to them are either ignored or mocked, and they founder
(Kuhn 1996,4,16).

The production and uses of legal evidence at trial are socially deter-
mined in a similar way. This does not mean that "law" does not exist,
any more than the narrative dimension of science means that the law of
gravity doesn't exist. The most crucial decision a trial lawyer makes in
preparing for trial involves developing a "theory of the case," or a story
through which he evokes some of the understandings and prejudices of
the surrounding culture and ignores others, appealing to the jury in a
manner that is designed to be compelling. To be sure, the pre-existing
evidence will help the lawyer shape the story. But the story, in a mutu-
ally constitutive process, will also aid him in his choice of what evi-
dence to gather and to produce at trial. The rules of evidence permit a
lawyer to introduce facts that are relevant to telling his story. They ex-
clude as irrelevant the introduction of other data. As such, cases, too,
have paradigms, although, as Kuhn (1996) himself notes, legal paradigms
are more frequently and publicly contested than the paradigms of the
physical sciences (cf.Jasanoff 1995, 8—11).

Paradigms and stories involving injury are central to tort cases, just
as, in a more diffuse sense, they are central to liberalism itself. Allega-
tions involving injury are not simply questions of physical causation.
They imply ethical stories involving responsibility and blame. For this
reason, to see the latest study that is on everyone's lips as the break-
through that will finally allow us to look objectively at "real causes" and
assign "real blame" is to be drawn to a mirage. "News that is going to
be accepted as true information," anthropologist Mary Douglas (1992,
7-10,19) has observed, "has to be wearing a badge of loyalty to the par-
ticular political regimes which the person supports; the rest is suspect,
deliberately censored or unconsciously ignored."

Thei644 Tw-r000 Tc5e break-;
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"political talk about . . . undesirable outcomes." "A risk," she writes, "is
not only the probability of an event but also the probable magnitude of
its outcome, and everything depends on the value that is set on the out-
come. The evaluation is a political, aesthetic, and moral matter" (ibid.,

3i).
In a liberal-individualist spirit, traditional American jurisprudence as-

sumed a constitutionally limited state; it therefore tended to assign
blame in light of considerations of individual rather than state responsi-
bility. Legal doctrine involving civil injury (or tort)—including doc-
trines about determining harm to others, establishing proximate causa-
tion, considering whether the injury could have been prevented, and
asking who should have prevented it—elicited evidence, scientific and
otherwise, that was legible in the terms set by a liberal-individualist
ethos. By contrast, Continental European "police states," which oper-
ated in a paternalist spirit (whether liberal or not), assumed a consti-
tutionally unlimited government, and tended to take on harm reduc-
tion as the responsibility of the centralized administrative bureaucracy.
Whatever regulatory measures the state asserted were necessary to
advance the public good were a prerogative of its (unlimited) sover-
eignty.4

Consistent with its anti-centralist and liberal-individualist spirit, the
United States long rejected the Continental police-state model in favor
of a "police-powers" approach that permitted state governments (and
not the central government) to impose regulations on behalf of injured
individuals only upon proof of demonstrable harm to the public
health, safety, and morals. In a telling departure from the police-state
model, judges, armed with state and national constitutions, had the final
word on whether an alleged harm was real or a subterfuge—that is, an
excuse for either special-interest power grabs, or for impermissible pa-
ternalism (Gillman 1993). In the United States, "the interventions were
presumed to be closely tailored to proven harms; and the courts re-
tained the prerogative of invalidating them should they stray too far
from this nexus" (Morag-Levine 2003, 71—73). The chief situation in
which proof of harm was not required in the United States involved
morals laws, in which the injuries caused by blasphemy, for example,
were simply presumed as a

f
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and working to transplant it onto American soil. For the first time, the
national government asserted that it, too, had police powers. And the
courts, subject to the same intellectual currents, went along, although
never as fully as some progressives would have liked. The police-state
ethic was superimposed on traditional liberal
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liberalism.
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tively easy to demonstrate that people act irrationally. Under these con-
ditions, unless regulators and judges both acknowledge the potential se-
ductions of paternalism, and, like Ulysses to the mast, self-consciously
restrain themselves, the tendency of the state will be to become in-
creasingly invasive. More significantly, perhaps, it will be able to do so
with new, technical defenses that hide the fact that it is acting paternal-
istically. Neither principles (such as Mill's harm principle) nor scientific
knowledge will avail in stanching this trend. Either can be variously in-
terpreted and ignored. Indeed, it is more likely that science and princi-
ples will be bred to feed the maw of paternalism.

Liberal principles and modern science conduce to human freedom
only if they are applied, as John Stuart Mill applied them, in a spirit suf-
fused by a deep belief in and practical commitment to human liberty.
With the tobacco setdements, as in the war against smoking more gen-
erally, those informed by that spirit have lost yet another round. And
the long march toward paternalist managerialism continues.

NOTES

1. Some will object to my decision to use the word "liberalism" in my "progres-
sive liberalism" label. I believe it is an open question whether the liberal
strands in this admixture outweigh its anti-liberal ones. I use the term both
because I am interested in the substantive interaction between these strands,
and because, in contemporary political parlance, people with these views are
commonly referred to either as "liberals" or (increasingly, and perhaps more
accurately) "progressives."

2. Viscusi does not discuss one possibility that would unir5 Tj1.554 Tw0.269 Tc( t Tj0.,) Tj0.u/1( eithe) Tj0.000es woul31 TcH5b are
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