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q capitalization of ... property in the form of nego- in American Business (Cambridge, MA: Belknap Press, 1977).
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of Modern American Political Theory 1890~1920 [Berkeley: Universi- ity. Since my purpose is primarily descriptive, I do not discuss

ty of California Press, 1982]). Scott’s normative critique of the interventionist hubris which has N
6. The Fourth Amendment provides that sometimes accompanied that process. The normative critique,
The right of the people to be secure in their persons, however, constitutes a major theme of Scott's book.
houses, papers, and effects, against unreasonable 9. Ibid., 183.
searches and seizures, shall not be violated, and no 10. Ibid., 80, 82.
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progressive professor complained that: yet come under the effective ban of public opinion,”
The man who picks pockets with a railway re- 86. Ibid., 7. .
bate, murders with an adulterant instead of a $7. Ibid., 9-10.

)
- L x#

24, LAWATd A. KOS$, 7 and Sociely: An Analysis of Latter-Uay In- 39. Ibid., 16.
iquity (New York: Harper and Row, 1907). 40. Ibid., 27.
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the push for the criminalization of economic behavior. On the subjects purely legislative no doubt committees can
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nek, Buslding a New American State. Under Adams’s lcadeiship, the compel reluctant witnesses to give it under proper

VIDR, WITICA ITAU IUEL SIUnen 1TSSIANCe 10 more coerave 1orms guararity of tn€ir pérsofiai rifud. " s ivsincerad, N
of regulation, devised an approach involving the production of in- without subjecting a witness to an unlimited power
formation in reports and on forms arranged in a manner that the of a legislative committee or a single branch of a leg-

Commissioners deemed to be most serviceable. islative body. (Taylor, Grand Inquest, 50)
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1868-1897,” Journal of American Hu'tmy 61 [1975] 970-1005). Labor Unions Confront the Courts, 1890~1937 (Princeton: Princeton
56. In Re Pacific Railway Commission, 250. University Press, 1994).
57. Pollack v. Farmers’ Loan and Trust Co. v. U.S., 157 U.S. 429 59. C iman u. Hitchcock, 142 U.S. 547 (1892).

(1895), 158 U.S. 601 (1895). 60. Interestingly, the government unsuccessfully based its ar-



ongoing pProcess ol negouauon concerning stite deveiopment Of UI€ bulcau L4l I0[IoOws IS Grawii IOl SKIAl, CUTpuraiE Tetbn-
which took place over the course of the subsequent thirty or so years. struction, 184~203.
62. Brimson, 474. 65. Sklar, Corporate Reconstruction, 190.






e _—_—_—_——————re

- = ———————————
mation to the Bureau as was required frc;m corporations (Skiar, mark Citation,” Suffolk Law Review 13 (1979): 875, which, in con-
ate Reconstruction, 232, 242-483). junction with the other sources listed in the ensuing notes, I draw

75. Herbert Croly, Progressive Democracy (New Brunswick, NJ: upon for my discussion for the next few pages. Although Cooley
Transaction Publishers, 1998), 36870, 426-27. Croly’s constitu- has been frequently classified as a laissez faireliberal, particularly in
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76. Croly, Progressive Democracy, 369-70. Laissez Faire Came to the Supreme Court [Princeton: Princeton Uni-

77. Ibid., 26. versity Press, 1942]: Sidney Fine, Laissez Faire and the General Welfare






Twe et

E [ .

——-AW
Y - -7r

86. Louis D. Brandeis, “The Solution of the Trust Problcm, Consntuuonahty of Investigations by the Federal Trade Commis-
Harper's Weekly, Nov. 8, 1913, 18. sion,” Columbia Law Review 28 (1928): 905.
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93. Handler, “Constitutionality of Investigations,” 934—-36. 100. In this regard, it is worth noting that the project of legi-

94. Ibid., 935. bility in many cases involves not only securing a state's access to pre-
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opinion to his strenuous opposition to the U.S. Postmaster Gener-
al’s denial of mailing privileges to periodicals allegedly evincing a
“seditious tendency” (Letter, Oliver Wendell Holmes to Herbert
Croly, May 12, 1919, in Holmes-Laski Letters, 152).

104. Harriman, 417.

it decided that Hale could not refuse as a blanket mat-
ter to produce any books and documents properly re-

105. Hale v. Henkel, 201 U.S. 43 (1906).
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142 F. 808 (N.D. Illinois, 1905). United States, 251 U.S. 385 (1920).
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stituted an 1mportam part of what Orren and Skowronek have
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of Literature on t.hc 19403, “Political Science ( Quarterly 113 [1999] 114. By statute, the gasoline coupons remained the property
689-702). of the Office of Price Administration and were subject to inspec-

112. District of Columbia v. Clawans, 300 U.S. 617 (1937). tion by it at all times (Davis, 328 U.S. at 588).
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(Committee Note of 1946 to Amended subdivision (b) stating pur- in the late nineteenth and early twentieth centuries to create a new
pose of the Amendment to “allow a broad search for facts”). American state.
134. FRCP 26(b)(1) allows discovery of any nonprivileged 140. William Stuntz declares that, today, “subpeonas are sub-
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matter.” Origins of Criminal procedure,” n.161). They are _










| sénse 1 wnicn e PUDIIC IS QISONZWISAEQ ITOM e  UEl. SUCT WAS U1e probiem Of privacy uien; so It Te-
private is that what is public is collective and under =~ mains the problem of privacy today.
community control (7es publica, that is) whereas what
is private is identified with the individual.’2 The

spectives on a Grand Dichotomy, ed. Jeff Weintraub and Krishan Ku-

151. See Lowi, End of Liberalism; Lustig, Corporate Liberalism; man (Chicago: University of Chicago Press, 1997).
Grant McConnell, Private Power and American Democracy (New York: 153. See Theodore J. Lowi, “The Welfare State: Ethical Foun-
Alfred A. Knopf, 1967); Barry Cushman, Rethinking the New Deal dations and Constitutional Remedies,” Political Science Quarterly 101
Court: The Structure of a Constitutional Revolution (New York: Oxford (1986): 197-220; Thomas L. Haskell, The Emergence of Professional

. |
4

—Eﬂ.
Ty e e ———— ) ! SRR W.I vermmy o f ..m_‘

Private Distinction,” in Public and Prwalem Thought and Practice: Per- 1977).




