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"School  choice" is the most contentious issue in American public 
education today. Traditionally, children attending public elementary 
and secondary schools have been required to attend a particular school 
in their district, regardless of the educational quality or character of 
that school. But in recent years, there has been ah expansion of alter- 
natives in education. The advent of magnet schools, charter schools, 
and school voucher programs--some of which allow children to attend 
private and parochial schools at the state's expense--has begun to pro- 
vide parents the option to seleet the type of school their children will 
attend. This transition, from a static system of predetermined enroll- 
ment to a dynamic, consumer-oriented system of choice between com- 
peting schools, has the potential to change the very meaning of "public" 
education. It is a paradigm shift in the way that we conceptualize pub- f  o i s  9 a t  cparadigm .36 Tc 17.21.2 0 Tdd5066 1 6  
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primar/ or secondary schools funded by the government. 2 And al- 
though only a quarter of American voters currently have school-aged 
children, everyone is connected in some way to the public school sys- 
teta: taxpayers finance ir, employers hire its gracluates, and more im- 
portantly, its effectiveness is widely understood to be a key measure of 
social and economic justice. Whatever else might be said about the 
American system of public education, 
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of Columbia. 4 Presidents Clinton and (George W.) Bush have both 
offered federal grants totaling hundreds of millions of dollars to open 
new magnet and charter school programs nationwide. Existing voucher 
programs are also expanding. Ten years after Milwaukee initiated the 
nation's first school voucher program (for 300 inner-city children), al- 
most 64,000 children in thirty-one states receive vouchers to attend the 
private or parochial sehools of their (parents') ehoice. '5 And it is clear 
that the demand fbr school vouchers far exceeds their supply: in 1999, 
for example, a private foundation offering 40,000 vouchers nationwide 
received 1.25 million applications. ~ National media coverage of school 
choice debates in the federal, state, and local governments continues to 
fuel the demand, with no end in sight. 

If the overall school choice movement is gathering momentum, 
however, the expansion of school voucher programs has stalled in the 
pasE year. Statistics regarding the explosive growth of sehool choice (as 
those noted above) and the attendant media buzz over politieal battles 
oi}en serve to obseure the critical distinction between public and pri- 
vate financing schemes for vouchers. Over 80 pereent of the current 
sehool vouehers are financed by philanthropic individuals or founda- 
tions, and the few publicly-funded vouehers that exist are concentrated 
almost exclusively in two cities, Milwaukee and Cleveland. 7 None of 
the nation's largest eities have implemented voucher programs, and 
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ited system of publicly funded vouchers could impmve the educational 
opportunities of the urban poor. z9 For a time, educational vouehers 
were even discussed asa possible addition to Lyndon 
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the left and the right. Many in the African-American community be- 
lieve publicly funded vouchers for low-income students could serve as 
a "lifeboat" to lift them out of the stormy urban public schools and into 
calmer, safer private schools. These claims--that vouchers could 
"save" children otherwise doomed to poverty and violente, and that 
justice demands that such inequities be resolved without dehy--carry 
moral weight and broad social appeal that "mal'ket efficiency" simply 
does not. Asa result, the coalition of voucher supporters is s]owly but 
eonsistently expanding. "22 

The third primary group of voucher supporters consists of those 
who believe that a good edueation is--in part, at least--a religious edu- 
cation, and that public schools have become increasingly hostile envi- 
ronments for religious expression and religious values. They point to a 
string of Supreme Court rulings since the 1960s that have outlawed 
mandatory prayer, Bible-reading, and other religious devotions in pub- 
lic schools, and argue that parents should have the option to send their 
children to schools that respeet their religious beliefs, even if that 
rneans public financing for parochial schooi tuition. -~3 This group of 
voucher supporters is often characterized as "religious conservatives," 
and indeed it includes self-described "conservative" organizations such 
as the Union of Orthodox Jewish Congregations of America, the Na- 
tional Association of Evangelicals, the Christian Coalition, and Focus 
on the Family. But school voucher plans ate also supported in princi- 
ple--though not always in praetice--by the United States Catholic 
Confbrenee (USCC), which defies easy eharacterization as "conserva- 
tive" or "liberal." As William F. Davis, assistant secreta~ T for Catholic 
Schools and Public Policy at the USCC, recently noted, 

Not every parental choice proposal and every voucher program is a good one. 
Sehool-ehoiee programs need to give priority to those fhmilies with low and middle 
ineomes. They need to respect the integrity and identity of private and religious 
sehools, esl~ecially their mission, policies, and practiees. These programs need to 
recognize the existing applicable civil rights laws, the need for aecountabili~ and 
adequate education about the available educational options so that parents can 
make appropriate and informed decisions. As the sa)4ng goes, "the devil is in the 

"22. The growing support for school vouehers is demonstrated in Moe's Sehools, Vouchers 
and the A~~wrican PubDc. 
"9.3. Speeifie eourt eases will be diseussed in detail in the next seetion, though it should be 
noted that several reeent federal rulings run eounter to this pereeived trend of general hos- 
tility toward religion in publie sehonls. See, for exampk~, Brown ~. Gibnore, in whieh a 
federal appeals eourt upheld Virginia's mandato~ T moment of silenee each sehool dav 
(Brown v. Gibnore, No. CA-00-1044-A [4th Cir. July 24, 2001]), and the Good News Chds 
in whieh the Supreme Court ruled that religious and secular groups must have equM aeeess 
to sehoo] buildings fbr after-sehool meetings (Good News Club v. Milfl)rd Central School, 
121 S. Ct. 2093 [June 1], 2001]). 
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details," andaCatholic Oedueators reserve the a r i g h t atoOreview eaeh federal, state, and dlocal
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Amendment's religion clauses is rarely challenged, and the basic princi- 
pies they codify--that the government cannot legally establish a relig- 
ion or prevent eitizens from the free exercise of their religious 
beliefs--are firmly embedded in the American political and cultural 
consciousness. Though there is widespread agreement in the United 
States about the anti-discriminatory nature of the religion clauses, 
there are vast and resilient differenees of opinion as to whether they 
are more than anti-discrimination provisions, and what, exaetly, they 
enjoin the govemment to do (and 
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Nord, "~br claiming that government has a special obligation to provide 
the funds that enable poor people to aet on fundamental rights. TM In- 
deed, the government must provide attorneys fbr indigent de~bndants 
in criminal trials, and it is commonly (ir controversially) argued that the 
right to p)-ivacy established in Roe v. Wade (1973) cannot be said to 
extend to all eitizens unless the government provides abortions for poor 
women who could not otherwise afford them. In like fashion, some 
argue, the government has the oblŸ to ensure that poor people 
can exercise their religious freedom by sending their children to paro- 
chial schools at the govemment's expense. The tension with the Estab- 
lishment Clause is apparent in this case: government responsibility for 
the religious indoctrination of children is problematic at best, and tan- 
tamount to religious establishment at worst. 

The argument that private sehool vouchers ate required on free ex- 
ercise grounds, however, falters on several points. The First Amend- 
ment's guarantee of "free exercise" of religion is no ta  guarantee of 
absolute freedom; as we have seen, the state has a variety of interests 
that, at times, may burden or restrict a eitizen's religious praetices or 
belief~. The key questions ate whether these 
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protection under the law, providing legal representation cannot be 
equated with providing religious education. In the first place, criminal 
defendants have no alternative venue in which to exercise their rights 
to equal protection and due process. Second, unlike religious indoctri- 
nation through education, 
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interpretation of the Establishment Clause usually draws upon Jeffer- 
sonŸ language to eontend that a "wall of separation" ought to be eon- 
strueted between the institutions of ehureh and state, thereby 
eommitting the state to a thoroughly "secular" of non-religious stanee. 
Separationists argue that state support or eneouragement of re]igion 
amounts to diserimination against non-religion, or diserimination in 
favor of one or more religions, whieh ate generally Judeo-Christian. 
Diametrieally opposed to this view is the "aeeommodationist" interpre- 
tation, whieh eontends that sueh striet "separation" amounts to diserim- 
ination against religion as sueh, in favor of" seeularism, and that in faet 
the Establishment Clause ereates a positive obligation to aeeommodate 
religion as sueh, even if it diseriminates against seeularism. These eom- 
peting interpretations serve to illustrate rather elearly the tension be- 
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New York to lend textbooks (on "secular subjects') to all students, in- 
cluding those at religious schoo]s. 4-~. 

The Court's views on indirect aid to religious schools took a deci- 
sive tum in 1971 with the adoption of a new legal standard of review 

http://jcs.oxfordjournals.org/


TAKING THE "PUBLIC" OUT OF OUR SCHOOLS 735 

Le~rum test, suggesting in dissent that "the Court takes advantage of the 
'Catch-22' paradox of its own creation, whereby aid must be supervised 
to ensure no entanglement but the supervision itself is held to cause an 
entanglement. ''47 Rehnquist's assessment of--ir not his solution for-- 
the Court's rulings on government~d aid to religious schools was widely 
shared by legal scholars. John Witte has called Establishment Clause 
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tures among the justices on the question. The six-member majority of 
the MitcheU Court held that a federal program providing funds fbr edu- 
cational materials and equipment used for "secular, neutral, and non- 
ideological" programs in pub]ic and private elementary and secondary 
schools is "nota  law respeeting an establishment of religion" simply 
because many of the private schools receiving the aid are religiously 
affiliated. 52 The law was challenged in Louisiana's Jefferson Parish, 
where 30 percent of 
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district court's ruling, the Sixth Circuit held in Deeember '2000 that 
this concentration of voucher students in religious schools was an im- 
permissible effect of a program that offered financial disincentives for 
public and private nonsectarian sehools to take voucher students. 56 
"Unlike [the aid programs approved in] Mitchell, Agostini, Witters and 
Mueller," wrote the Court, "the [Cleveland] seholarship program is de- 
signed in a manner calculated to attract religious institutions and 
chooses the beneficiaries of aid by non-neutral criteria. '''~7 The opinion 
also eontained several lines of reasoning that may have prompted the 
Supreme Court to review the case. First, ir took Justiee O'Connor's 
eoncurring opinion in MitcheU as eontrolling precedent, on the grounds 
that the narrowest opinion must be followed in a plurality decision. Ir 
then used O'Connor's argument regarding "factual similarity" of eases 
to determine that Nyquist was the most applicable precedent. Finally, 
it did all this x,~4th a tip of the hat to the Supreme Court, quoting Agos- 
tŸ reminder that that Court alone retains "the prerogative of over- 
ruling its own deeisions. ''Ss 

It is perhaps needlessly speculative to prediet how sueh a divided 
Supreme Court will rule on Zelman v. Simmons-Harris. 59 But regard- 
less of this particular case's merits, the Itehnquist Court's recent deci- 
sions demonstrate an inereasing willingness to allow the government to 
fimd eertain activities, including education, eondueted by religious 
groups. Private school vouchers are distinct from other government 
aid to religious sehools only a s a  matter of degree, so it is certainly 
plausible that they will, in some forln, stand up to constitutional 
semtiny. ~o 

What, then, might a voucher program that passes constitutional 
muster look like? To begin with, it would be established in order to 
iraprove the education of all students, or to improve the educationa] 

56. The financi'al disincentives, the cou,'t held, stem from the fact that the vouchers (worth 
a maximum of $'2,250) are worth less than the per-pupil cost of the neighboring public 
sctlools ($7,097), as well as the per-pupil payment that local charter schools received (be- 
tween $4,400 and 86,000). There is thus a financial incentive for private schools to "con- 
vert" to charter schools, thereby diminishing the available supply of nonsectalian schools. 
This process of" conversion was documented in ah influentiaJ twelve-part investigative news- 
paper report, "Whose Choice?" in the Akron Beacon Journal (see n. 8), 

57. Zelman v. Simmons-IIarris, 2000 FED App. 041.]P (6th Cir.). 

58. Agostini v. Felton, 521 U.S. 203 (1.997) at 237. 

59. See footnote 1. 

60. Opponents of school vouchers have argued that the more from state assistance for 
educational materials or facilities at religious schools to state assistance fbr religious school 
tuition represents a qualitatir, e shift, since the latter aid is "diver¡ to religious use. But 
the Court has rejected claims in Zobrest, Witters., and Mitchell that divertibili~ necessarily 
renders aid uneonstitutional. 
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opportunities for disadvantaged students; 6~ these, and possibly others, 
are what the Lemon test calls "legitimate, plausible secular purpose[s]." 
(Despite substantial revisions in recent years, the Lemon test remains 
the guiding framework for Establishment Clause jurisprudence.) If the 
program were intended to promote or hinder one or more religions (or 
non-religion), ir would 
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fici'al consequences for children, or the fights and liberties of parents. 72 
The consequentialist argurnent clairns that parents ought to retain ex- 
clusive educatiomd authority over their children because only they ate 
naturally inclined to protect and nurture their children's best interests. 
Other theorists and theologians, drawing upon Thomas Aquinas, argue 
that this educational authority is a natural right of parenthood, ra Mod- 
ero liberals who support parental authority in education oi~en look to 
John Lo&e, who clairned that the right of every adult to be fi'ee from 
the arbitrary will of another extends to parents' educational decisions 
for their children. The state rnay not intrude on the educational realrn, 
Locke wrote, since political power and paternal power ate "perfectly 
distinct and separate'" and given to different ends. TM 
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We need not accept any of the aforementioned theorists' under- 
standings of human nature to appreciate the power of their educational 
theories in our present context. "We the people" have a critical interest 
in the edueation of our soeiety's children, and we must therefore ask 
whether the interests of our democratic society are suffieiently served 
when the state's role in education is minimized or completely excised. 
Amy Gutmann, I believe, has persuasively answered this question in 
the negative; she argues that education in a liberal democracy must 
balance the interests of the state, the parents, and the children by re- 
strieting the freedom of all three: "Neither parents nor a eentralized 
state have a right to exclusive authority over the education of ehildren. 
Because children are members of both families and states, the educa- 
tional authority of parents and of polities has to be partial to be justi- 
f'ied. ''76 Restrictions on parental authority are sometimes deeried as 
anathema to Loekean-s~]e liberal values, but ir is n19712.06 0 fj
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erned by democratic institutions, upholds this tradition of democratic 
deliberation. 

Ir we agree that the American educational system must reflect 
democratic values in order to stabilize and perpetuate our political cul- 
tute, the question becomes which democratic values our educational 
system ought to reflect. Liberal democracy is predicated on a balance 
between freedom and equality, and this balance is as difficult on this Tj
-0.
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This process may very well lead to the conclusion that some form of 
sehool choiee ought to be among the lnany tools a sehool distriet has at 
its disposal to employ in certain situations. Publie sehool ehoiee has 
already been adopted by a great number of sehool distriets (though the 
actual number of students attending charter and magnet schools re- 
mains relatively low), and in some places it offers many of the benefits 
of private school ehoiee--e.g., fewer bureaucratie regulations that can 
hamper innovation, greater responsiveness to eommunity needs, and 
more efficient budgeting--without jettisoning the democratic govern- 
ante that justifies its public finaneing. Private school ehoice, however, 
ought to be considered a last resort, undertaken only following an many9 Tc -289.08aTc 55.92.04 0 Td
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ducted several studies of the Milwaukee and Cleveland voucher 
programs, but there is 
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