owens: Since the focus of your presen-
tation will be cosmopolitanism, why don’t
we start by having you explain what you
mean by the term?

perju: My conception of cosmopoli-
tanism very much tracks Kant’s. In fact,

I am interested in specifically Kantian
cosmopolitanism in constitutional law.
Kant thought of cosmopolitanism, and
particularly cosmopolitan right in his ap-
proach to Perpet 14al Peace. He understood
something that Hobbes did not, which
isthatitis not su cient to secure the
conditions for peaceful coexistence do-
mestically if war remains a possibility at
the international level. As a result, much
of his intellectual work in that direction
described how one would secure the con-
ditions for the kind of peace that is not
coincidence, or an accident, but rather
perpetual state of a airs among nations.
In other words, he wanted to explore how
you rule out the very possibility of war
among nations at the international level.

Kant’s conception of cosmopolitanism
has been very influential in twentieth
century political thought. It has also been
influential in legal scholarship in areas
such as torts, criminal law or contracts.
And of course, Perpet yal Peace is one of
the most widely read works in interna-
tional law. My interest, however, is in
whether that conception of cosmopoli-
tanism has any traction in constitutional
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law. The immediate reaction to this is:
what has cosmopolitanism got to do with
constitutional law? I think it has to do
quite a bit.

owens: It would be nice to flesh out
your conception of the di erentials
between international law and global
constitutionalism, and how cosmopoli-
tanism fits into both. Can you play out
that dynamic for us?

perju: That is a very important ques-
tion. Much of the di erence occurs at
an institutional level. The international
legal order has an institutional dimen-
sion that brings together states in one
form or another. As a result, most of the
guestions that arise concern sovereignty
and external sovereignty, so to speak.

) -1
N

N

At the constitutional level, on the other
hand, there isn’t a similar institutional
dimension. Importantly, this forces the
thinking about constitutionalism at the
supranational level back to the domestic
level. Kant understood this, which is why
he theorized the necessity of republican
institutions governing each state. His
first definitive statement in Perpet yal
Peace is essentially that each state will
have a republican constitution.

The problem with Kant, or the missing
piece, so to speak, is that right after
theorizing the domestic level he moves
to the international federation and to the
cross-border principle, hospitality. Yet,
we have been observing a phenomenon
concerning republican constitutions
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constitutionalism is as having its origins
in comparative constitutional law. The
problem, however, is that, as it stands,
the comparative dimension is strikingly
under-theorized. If one is interested in
global constitutionalism, what use should
one have for comparative law? We don’t
yet have a good answer to that ques-

tion. That question really has not been
answered thus far. That is partly because
scholars of comparative constitutional
law, especially in this country, tend to be
American constitutionalists who have
become so disenchanted with Ameri-
can constitutionalism that they seek an
escape by studying the constitution of
somewhere else—such as that of Europe,
South Africa, India or Israel. Since such
scholars come to the subject matter from
the standpoint of constitutionalism, they
approach the topic without much interest
or expertise in comparative law. This is
especially the case because the field of
comparative law has been dominated

by comparative private law rather than
comparative public law. Most of the focus
of traditional comparative law has been
in the areas of how ideas about contract
or property or tort law become transplant-
ed or travel. As a result, it is not always
easy to translate between the study of
comparative private law and the study of
comparative public law. But the di culty
of the tasks only makes it more appealing
and worthy.

owens: You spoke about network

e ects and Anne-Marie Slaughter, of
course, has written nicely about the sort
of sub-state networks that take place.
How do you see the relationship between
the legal networks and other informal
networks that she talks about, for exam-
ple, those among legislators, business
folks, regulators, other NGOs, or other
groups that operate globally? Is public
law—that is sovereign, domestic public
law—somehow di erent in terms of the
potential for facilitating supernational
networks from other networks of, say,
multinational corporations and the regu-
lations that go with them?

perju: I think that is a very important
guestion. It definitely has been at the
forefront in how people tend to think
about globalization and supernational
networks. The idea is that there is some-
thing special about law that might make
it incompatible with these networks. And
multinational corporations are driven by
economic e ciency and by profit while
law is connected to something not en-
tirely similar. It is connected, at least in
part, to ideas of self-government and by

“If one Is interested
in global
constitutionalism,
what use should
one have for
comparative law?
We don’t yet have
a good answer.”

ideas of legitimacy. With that framework
in mind, to explain the question of how

I see the matter, | would divide it into
two. One is the script of what is happen-
ing, and the other one is what should be
happening.

Let me give you an example. One of

the central legal disputes over the past
several years, around the world but most
prominently in Europe, has revolved
around implementing post-9/11 UN
Security Council resolutions. Right
after 9/11, the United Nations acted with
astonishing speed to pass a number of
norms for fighting terrorism. These
included norms for freezing the financial
assets of suspected terrorists, for exam-
ple. But these Security Council resolu-
tions were adopted under Chapter 7 of
the UN Charter, meaning that they were
mandatory. Therefore, the moment they
were enacted, it was incumbent upon

all the signatories to the UN Charter to
secure their implementation. To use the
lens of your question, the UN Securi-

ty Council acted here as a network of
executives. The national governments
represented in the UN acted very quickly,
and outside of legislative oversight, and
presumably outside of judicial oversight
as well because of standing and other
jurisdictional issues. Yet, as you can
imagine, subjects impacted by these
measures, for instance whose financial
assets had been rendered unavailable,
sought to challenge the reasons why their
names had appeared on those lists. They
argued a lack of basic due process to how
their names were added to the black list.
Soitwas avery di cult process for them
to seek redress in courts. Eventually they
did, but, more broadly, what resulted is a
network of executives—sort of the uni-
tary-executive feared in the United States,
on global steroids.

These issues eventually came under

the oversight of courts. Specifically, the
European Court of Justice asserted the
authority to exercise a kind of oversight.
It was a remarkable moment where this
network of executives, which had been
operating autonomously, came under
judicial scrutiny. I think that is a great ex-
ample of what the rule of law can do and

I hope to see more of that. It insu cient
to describe the interaction of judges, leg-
islators, or agencies without also talking
about oversight. There is both potential
and danger in the kind of phenomena
that Anne-Marie Slaughter describes. We
need thick normative accounts of how to
preserve the rule of law in this networked
world order.

owens: And those thick accounts will
be culturally bound, not necessarily
cosmopolitan, correct? For example, the
senses of justice and notions of account-
ability may di er between the United
Kingdom and the mainland Europe, or
between Malaysia and Russia.

perju: Thatis true, but | want to leave
that answer open. | think that they might



remain contextualized in a particular
culture, but the one thing that we know
about cultures is that they change all

the time. We know that ideas travel, they
move, they migrate. We know that as they
travel, they change the contexts to which
they become acculturated. The precise
shape that these forces of change will
take remains an open question.

owens: So when one reads, say,
Antonin Scalia’s tirades about interna-
tional law or comparative law, it begs the
question, why would American judges or
American lawmakers embrace a model of
global constitutionalism of the sort that
you are describing?

perju: I tried in one of my papers

to make the argument as to why they
should do it. It is not for prudential
reasons, and not primarily because they
would learn from what other cultures
do. I think judges have to do it as part
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