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to the state. This means that individuals and groups have the right to practice and promote their faith, not only 
within their homes and houses of worship, but also publicly in places such as parks, street corners, the airwaves, 
open meetings and many other places subject to the same time, place and manner limits that apply to other 
nongovernmental speech.5 This statement is a brief summary of some of the ways in which the law applies to 
various forms of religious speech, expression and 
practice.6 

Our description of current law should not be 
taken as a collective endorsement of all of the 
activities the law allows. Some of us would take 
that position; others would not. This document 
describes what is legally permissible, not 
necessarily what is desirable. 

Our purpose in crafting this statement is to provide an accurate understanding of current law. We also hope our 
efforts to find consensus will spur others to engage one another in similar efforts and find common ground.

1. How is the term “public” used in the body of this statement? 
We recognize that the word “public” can have a range of meanings. For example, the term “public” often 
is used as a synonym for government, as in “public school” or “public office.” In other contexts the word 
“public” does not refer to the government but simply to an activity or place that is visible or accessible 
to a wide variety of people. For example, a religious leader might make a public statement, which would 
imply that the statement is being released to the media or others outside his or her particular religious 
community. 

This document focuses on religious expression and activity that occurs in places and spheres that are 
visible and accessible to people generally rather than on religious expression and activity that occurs 
behind the closed doors of homes or houses of worship. Some of this expression and activity occurs on 
government property or involves government officials acting in their official capacities; some of it does not. 

Rather than use the ambiguous term “public” in the body of this statement, whenever possible we try 
to use more specific terms to describe these activities, spheres, places and people. We use the term 
“government” or “state” to refer to government property, entities and employees acting in their official 
capacities as well as events and programs that are sponsored or funded by the state.7 (In cases where 

http://divinity.wfu.edu/
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But a variety of other constitutional and legal provisions also affect the role that religion plays in many 
different situations in contemporary American life. In addition to Article VI of the Constitution, 
which prohibits the federal government from requiring people to pass a religious test in order to hold 
government office, these provisions include state constitutional provisions on religious freedom.8 These 
state constitutional provisions often are similar to those found in the First Amendment, although they 
may differ from the federal constitutional provisions in significant ways. For example, because the 
federal Constitution provides a floor rather than a ceiling for constitutional rights, some of these state 
constitutional provisions are more protective of religious exercise and expression.9 State constitutional 
provisions may also differ from the First Amendment in that some of them contain stricter prohibitions 
against state sponsorship of or funding for religious activities and institutions.10 State law may differ from 
federal law in these ways so long as these differences do not cause a conflict with federal law. If state law 
conflicts with federal law, federal law prevails. 

Federal and state statutes are also sometimes relevant to these issues. For example, certain statutes provide 
heightened protection for the right to practice one’s faith free from governmental interference, such as 
the federal Religious Freedom Restoration Act (RFRA) and associated state laws, as well as the federal 
Religious Land Use and Institutionalized Persons Act (RLUIPA).11 Federal, state and local civil rights 
laws, regulations and other provisions are also applicable to some of these matters. Some civil rights laws 
prohibit religion-based discrimination by governmental and many nongovernmental entities in areas like 
employment, housing and public accommodations, although many of these laws include exemptions for 
some religious organizations.12

Further, while other laws do not expressly refer to religious activities or organizations as such, they 
sometimes affect them. For example, certain laws apply to religious entities because they happen to be tax-
exempt organizations or landowners. These laws may affect religious expression and practice, but only in 
ways that are consistent with the constitutional and other rights of the religious entity. 

3. May religious groups and people participate in the debate of public issues?
Yes. Religious individuals and groups, like nonreligious individuals and groups, have a right to participate 
in the debate on all issues that are important to political and civic life. As the Supreme Court said in 1970: 
“Adherents of particular faiths and individual churches frequently take strong positions on public issues 
… Of course, churches as much as secular bodies and private citizens have that right.”13 For example, 
religious leaders and organizations frequently take positions on legislative bills, and they sometimes 

http://divinity.wfu.edu/


6

R eligious Expression in American Public L ife:  A Joint  Statement  of  Current  Law

Table of 
contents

Drafting 
Committee Endnotes

http://divinity.wfu.edu/


7

R eligious Expression in American Public L ife:  A Joint  Statement  of  Current  Law

Table of 
contents

Drafting 
Committee Endnotes

6.  Are persons elected or nominated to serve as government  
officials required to place their hands on the Bible when making  
oaths or affirmations?
No. Those who make an affirmation or take an oath promising to fulfill certain duties toward the 
government may choose to do so while placing a hand on a text that is sacred to him or her (whether the 
text is the Bible or something else), but this is not in any way required by the Constitution. 

If an elected official chooses to place his or her hand on a book while taking an oath or making an 
affirmation, the official may select a religious or nonreligious book. If the official wishes to use a religious 
book, the official may select whatever scripture is sacred to him or her, whether that scripture is the Bible, 
the Torah, the Quran, the Bhagavad-Gita or something else. 

An officeholder may choose to add the words “so help me God” at the end of this oath or affirmation. 
Adding these words to the oath or affirmation, however, is not and could not be required by government. 

7.  May elected officials 

http://divinity.wfu.edu/
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[government] officials deliver public speeches, we recognize that their words are not exclusively a transmission 
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For example, the Supreme Court has ruled that when a state university makes its facilities generally 
available for the activities of a variety of student groups, it may not exclude a student group that wishes 
to use such facilities “to engage in religious worship and discussion.”58 In this case, the Supreme Court 

http://divinity.wfu.edu/
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would not find an Establishment Clause violation simply because only groups presenting a religious 
viewpoint have opted to take advantage of the forum at a particular time.”72

When nongovernmental organizations and individuals express themselves on government property, it is 
not always clear which situations, if any, require the government to disclaim such speech. Nevertheless, it is 
clear that the government is free to disclaim all speech by nongovernmental groups and individuals in these 
situations as a way of helping ensure that the speech is not understood as government-endorsed or state-
sponsored.73 At the same time, it must be recognized that a governmental disclaimer does not necessarily 

http://divinity.wfu.edu/
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The Supreme Court has also upheld a governmental display near a county building that included a 
menorah, a Christmas tree and a sign saying, “Salute to Liberty.”80 It held that the overall setting indicated 
that the governmental display did not have the effect of endorsing religion. 

However, a city may not permit a religious symbol to stand on government property in a way that 
communicates governmental endorsement of religion. For example, the Supreme Court held that a county 
violated the Constitution when it allowed a crèche to stand by itself on the “Grand Staircase” of a court 
house, even though the crèche was sponsored by a religious group and it bore a sign saying so.81 The Court 
noted that “[t]he Grand Staircase does not appear to be the kind of location in which all were free to place 
their displays for weeks at a time. …”82 Indeed, it held that, “[e]ven if the Grand Staircase occasionally 
was used for displays other than the crèche … it remains true that any display located there fairly may be 
understood to express views that receive the support and endorsement of the government.”83 

20. Outside the holiday context, may the government post passages from 
sacred scripture or religious images, and may it erect monuments that 
feature such scripture or imagery?
The law permits some governmental displays and monuments that contain religious elements. 
To determine whether a governmental display or monument that includes religious elements is 
constitutionally permissible, courts examine its purpose and primary effect.84 Courts also sometimes ask 
whether the display or monument would cause the reasonable observer to believe that the government was 
endorsing or disparaging religion.85 When courts ask these questions, they focus on factors such as the 
overall context of the display or monument and the facts that gave rise to its creation. 

If the predominant purpose or effect of a governmental display or monument is to advance religion, it will 
be found unconstitutional. For example, in the 2005 case of McCreary County v. ACLU, the Supreme Court 
struck down a governmental display of the Ten Commandments that had recently been posted on the wall 
of a Kentucky courthouse. 86 

The Kentucky display had a complicated history, with two other displays predating the display the 
Supreme Court struck down. The first display featured the Ten Commandments by themselves. After a 
lawsuit was filed challenging this display, the county created a second, expanded display featuring the Ten 
Commandments in a large frame and religiously themed excerpts from eight other documents in smaller 
frames surrounding it, including the Declaration of Independence, the National Motto and the Mayflower 
Compact. The legislative resolutions supporting this display referenced, among other things, a 1993 

http://divinity.wfu.edu/
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the motto so deeply into the fabric of our civil polity that its present use may well not present that type of 
involvement [of government with religion] which the .y into 036
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other, faith or belief.”115 In any case, legislators may meet in their offices for prayer in their specific faith 
traditions just as they may engage in other personal, nonreligious speech in their offices. Legislators also 
may reserve rs DooQoBTo/T1_135.5.40004s.(anerson>>> BDC o-45(netU7h(r)04)4(l�s)5()-3(\nF5)-5(a)5(g)8((r p)12(rc7r)13(e)4((es. fl55)6(o)1oF5ayer in their specific faith 
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And a secular nongovernmental employer usually must treat employees’ personal expression about religious 
beliefs at the water cooler the same as it treats employees’ personal expression about any other non-work-
related matter at the water cooler. Further, if such an employer gives some employees access to a workplace 
conference room for non-work-related employee groups that meet during lunch break, then the employer 

http://divinity.wfu.edu/
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At the same time, however, “[t]he Court has made clear that [governmental] employees do not surrender 
all their First Amendment rights by reason of their employment.”147 If a person speaks as a citizen, rather 
than pursuant to official governmental duties, and the speech addresses a matter of “public concern,” then 
such expression may be constitutionally protected.148

For example, a court has held that a city employee who criticized the city council for failing to comply with 
open-meetings laws could not be terminated for his statements.149 This was the case even though the employee 
attended the city council meeting at which he made his controversial statements in order to present an unrelated 
report as part of his job duties.150 The court found that, when the employee spoke about the open-meetings 
laws, the employee spoke as a citizen, not as a city employee, and on a matter of public concern.151

31. What are some of the ways in which constitutional prohibitions  
on governmental establishments of religion apply to the  
governmental workplace? 

http://divinity.wfu.edu/
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32. Are governmental employers subject to the legal requirements 
described above regarding accommodation of religious practices? Also, 
how do the Free Exercise Clause of the First Amendment and related 
laws apply in these situations?
Like nongovernmental employers, governmental employers have an obligation to reasonably 
accommodate the religious practices of their employees unless doing so would create an undue 
hardship.155 Of course, governmental employers must accommodate religious practices in ways that do not 
violate the constitutional prohibition against governmental establishments of religion.156

Governmental employers also are bound by the Free Exercise Clause of the First Amendment. That 
clause prohibits the government from targeting religious practice by selectively imposing burdens only 
on conduct motivated by religious belief, unless the government demonstrates a compelling justification 
for doing so.

http://divinity.wfu.edu/
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In some instances, courts have upheld a school’s decision to prohibit a student’s distribution of religious 
items in the context of school-sponsored activities, concluding that the school’s actions were reasonable 
and directed toward preserving educational goals.162 However, outside the context of school-sponsored 
activities, such as in hallways and other areas where students are normally permitted to share items 
with other students, courts generally have held that students’ distribution of religious literature must be 
allowed, subject only to the same time, place and manner restrictions that ns th(ies.o)12(r)13(e)-3-5(3(e)-04)-04sU7able 
al5(io)14 

http://www.ed.gov/Speeches/04-1995/prayer.html
http://www.ed.gov/Speeches/04-1995/prayer.html
http://www.firstamendmentcenter.org/about.aspx?id=6251
http://www.firstamendmentcenter.org/about.aspx?id=6251
http://www.firstamendmentcenter.org/about.aspx?id=6261
http://www.firstamendmentcenter.org/about.aspx?id=6261
http://www.firstamendmentcenter.org/about.aspx?id=6261
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C onclusion
As noted in the introduction of this document, our purpose in providing this statement is to increase 
understanding of current law regarding religious expression in American public life. Too often, legal rights and 
responsibilities in this area are poorly understood. We hope this document helps clarify some of these matters. 

We also hope this statement will improve our national dialogue on these issues. While there is disagreement 
among us about the merits of some of the court decisions and laws mentioned in this document, we agree 
that current law protects the rights of people to express their religious convictions and practice their faiths on 
government property and in public life as described here. Thus, we hope this document will help settle the 
debate about whether current law provides any protection for the right of religious expression and practice in 
these settings (it clearly does) and focus our attention on the merits of specific laws and court decisions in this 
area. Finally, when engaging in these more focused discussions, we hope this document will help Americans 
describe current law as accurately as possible. That certainly will not end our debates, but it will help make 
them more productive.   

Center for Religion and Public Affairs  |   Wake Forest University School of Divinity
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1.	 The final clause of Article VI of the Constitution reads:  

The Senators and Representatives before mentioned,  
and the Members of the several State Legislatures, 
and all executive and judicial Officers, both of the 
United States and of the several States, shall be bound 
by Oath or Affirmation, to support this Constitution; 
but no religious Test shall ever be required as a 
Qualification to any Office or public Trust under the 
United States.

2.	 This provision applies to the executive and judicial 
as well as the legislative branches of government. 
See, e.g., Bowen v. Kendrick, 487 U.S. 589 (1988)
(executive); North Carolina Civil Liberties Union v. 
Constangy, 947 F.2d 1145 (4th Cir. 1991)(judicial). By 
virtue of the due process clause of the Fourteenth 
Amendment, it applies to state and local government 
as well as to the federal government. See, e.g., 
Cantwell v. Connecticut, 310 U.S. 296 (1940); Everson 
v. Bd. of Educ., 330 U.S. 1 (1947) and Gitlow v. New 

http://avalon.law.yale.edu/19th_century/lincoln2.asp
http://avalon.law.yale.edu/19th_century/lincoln2.asp
http://www.irs.gov/charities/churches/index.html
http://www.irs.gov/charities/churches/index.html
http://divinity.wfu.edu/
http://divinity.wfu.edu/


26

R eligious Expression in American Public L ife:  A Joint  Statement  of  Current  Law

Table of 
contents

Drafting 
Committee Endnotes

26

R eligious Expression in American Public L ife:  A Joint  Statement  of  Current  Law

30.	 26 U.S.C. Section 501(c)(3) (2010). The exempt 
purposes set forth in Section 501(c)(3) include 
“charitable, religious, educational, scientific, literary, 

http://www.irs.gov/charities/charitable/article/0,,id=175418,00.html
http://www.irs.gov/charities/charitable/article/0,,id=175418,00.html
http://www.irs.gov/charities/churches/index.html
http://www.irs.gov/charities/churches/index.html
http://pewforum.org/docs/?DocID=280
http://pewforum.org/docs/?DocID=280
http://pewforum.org/docs/?DocID=280
http://pewforum.org/docs/?DocID=280
http://www.irs.ustreas.gov/publications/p557/ch03.html#d0e6937
http://www.irs.ustreas.gov/publications/p557/ch03.html#d0e6937
http://www.irs.gov/charities/article/0,,id=163392,00.html
http://www.irs.gov/pub/irs-tege/eotopicp97.pdf
http://www.irs.gov/pub/irs-tege/eotopicp97.pdf
http://www.irs.ustreas.gov/publications/p557/ch03.html#d0e6937
http://www.irs.ustreas.gov/publications/p557/ch03.html#d0e6937
http://www.irs.gov/pub/irs-tege/eotopicp97.pdf
http://www.irs.gov/pub/irs-drop/rr-07-41.pdf
http://www.irs.gov/pub/irs-drop/rr-07-41.pdf
http://www.irs.gov/newsroom/article/0,,id=154712,00.html
http://www.irs.gov/newsroom/article/0,,id=154712,00.html
http://www.irs.gov/newsroom/article/0,,id=154712,00.html
http://www.irs.gov/newsroom/article/0,,id=154712,00.html
http://www.irs.gov/newsroom/article/0,,id=154712,00.html
http://www.irs.gov/pub/irs-drop/rr-07-41.pdf
http://www.irs.gov/pub/irs-drop/rr-07-41.pdf
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105.	Newdow v. Bush, 355 F. Supp. 2d. at 287.
106.	Id. at 290 n.31.
107.	Id. at 288-89.
108.	Marsh v. Chambers, 463 U.S. 783 (1983).
109.	Id. at 792.
110.	Id. at 791. 
111.	Id. at 793 n.14. The chaplain explained that some of 

his earlier prayers had contained explicit Christian 
references, but that he had “removed all references to 
Christ” from his prayers after he received a complaint 
from a Jewish legislator. Id. 

112.	Id. at 794-95. Thus, the Supreme Court explained, “it 
is not for us to embark on a sensitive evaluation or to 
parse the content of a particular prayer.” Id. at 795.

113.	County of Allegheny v. ACLU, 492 U.S. at 603.
114.	Id.
115.	Compare Wynne v. Town of Great Falls, 376 F.3d 292 

(4th Cir. 2004); Hinrichs v. Bosma, 400 F. Supp. 2d 1103 
(S.D. Ind. 2005) rev’d for lack of standing, 506 F.3d 584 
(7th Cir. 2007); Rubin v. City of Burbank, 101 Cal. App. 
4th 1194 (2002) with Pelphrey v. Cobb County, 547 
F.3d 1263 (11th Cir. 2008). 

116.	See the documents referred to in questions and 
answers 30 through 32 of this document.

117.	The leading case is Katcoff v. Marsh, 755 F.2d 223 
(2d Cir. 1985), which recognizes that the government 
may hire chaplains to serve in military settings in 
which individuals would not otherwise have access 
to religious counsel and services. The U.S. Supreme 
Court cited the Katcoff case approvingly in Cutter v. 
Wilkinson, 544 U.S. 709, 722 (2005).

118.	Abington Township v. Schempp, 374 U.S. 203, 297-98 
(1963) (Brennan, J., concurring)(“Since government 
has deprived [members of the Armed Forces and 
prisoners] of the opportunity to practice their faith at 
places of their choice, the argument runs, government 
may, in order to avoid infringing the free exercise 
guarantees, provide substitutes where it requires such 
persons to be.”).

119.	10 U.S.C. Section 6031 (2010).
120.	For more information about these and other disputed 

matters relating to religion and the military, please 
contact the members of the drafting committee.

121.	See, e.g., Rudd v. Ray, 248 N.W.2d 125 (Iowa 1976)
(concluding that “there is no violation of the First 
Amendment to the United States Constitution by the 
action of the state in providing chaplains and religious 
facilities to prisoners.”).

122.	See supra n.118.
123.	See questions and answers 27 through 29 of this 

statement.

124.	In rare instances, courts have held that 
nongovernmental entities are “state actors” and thus 
have all the constitutional obligations of the state in 
those cases. See, e.g., Burton v. Wilmington Parking 
Authority, 365 U.S. 715 (1961).

125.	This federal obligation applies to employers with 15 
or more employees. 42 U.S.C. Sections 2000e(b) and 
(j)(2010). This statement focuses on federal civil rights 
law, specifically Title VII of the 1964 Civil Rights Act. 
42 U.S.C. Section 2000e et seq. It is important to note, 
however, that state and local civil rights laws may be 
applicable to questions involving religion and the 
secular workplace. Interested parties should consult 
state and local law for other applicable rules, and they 
should be aware that these laws may be triggered by 
thresholds different from the one that triggers Title VII.

126.	See Religious Discrimination, a publication of the 
Equal Employment Opportunity Commission; see 
also Equal Employment Opportunity Commission, 
Compliance Manual Section Regarding Religious 
Discrimination (July 22, 2008). The accommodations 
listed in this document and on the Equal Employment 
Opportunity Commission’s Web site are illustrative, 
not exhaustive.

127.	See, e.g., Wilson v. US West, 58 F.3d 1337 (8th Cir. 
1995) (upholding nongovernmental employer’s decision 
to forbid wearing of uncovered fetus pin by religious 
employee). 

128.	Kent Greenawalt, Title VII and Religious Liberty, 
33 Loy. U. Chi. L.J. 1 (2001); see also TransWorld 
Airlines v. Hardison, 432 U.S. 63 (1977); Religious 
Discrimination, a publication of the Equal Employment 
Opportunity Commission.

129.	Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60 (1986).
130.	Id.
131.	Id.
132.	The White House, Guidelines on Religious Exercise 

and Religious Expression in the Federal Workplace 
(August 14, 1997).

133.	29 C.F.R. Section 1605.2(e)(1). 
134.	Philbrook, 479 U.S. 60.
135.	In cases involving purely religious speech (e.g., a quote 

posted on the walls of worker’s cubicle), rather than 
religious conduct or a mix of religious speech and 
conduct (e.g., wearing a religious head covering), it 
is unclear whether the government may treat purely 
religious speech more favorably than nonreligious 
speech. See Thomas C. Berg, Religious Speech in the 
Workplace: Harassment or Protected Speech? 22 Harv. 
J. L. & Pub. Pol’y 959 (1999).

136.	See Religious Discrimination, a publication of the 
Equal Employment Opportunity Commission. 
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159.	Some courts have held that Title VII provides the 
exclusive remedy for job-related claims of federal 
religious discrimination, and thus employees may 
not bring lawsuits in this area under laws such as 
the Religious Freedom Restoration Act (RFRA). See, 
e.g., Francis v. Mineta, 505 F.3d 266 (3rd Cir. 2007). 
The U.S. Supreme Court has not yet addressed this 
specific issue, but it has held that “the congressional 
intent [behind the 1972 amendments to the 1964 Civil 
Rights Act] was to create an exclusive, pre-emptive 
administrative and judicial scheme for the redress of 
federal employment discrimination.” Brown v. General 
Services Administration, 425 U.S. 820, 829 (1976). 

160.	See 5 U.S.C. Section 5550a (2010) and associated 
regulations; see also United States Department of 
Personnel Management’s Policy on Adjustment of 
Work Schedules for Religious Observances. 

161.	20 U.S.C. Section 4071 et seq. (2010)(the “Equal 
Access Act”).

162.	For example, a court has deferred to a school’s 
judgment that it was inappropriate for an elementary 
school student to distribute candy canes with religious 
messages to classmates during an in-class winter 
holiday party. Walz v. Egg Harbor Township Bd. of 
Educ., 342 F.3d 271 (3d Cir. 2003). 

163.	For example, in a case involving high school students 
who were members of a student-organized Bible club, 
a court issued a preliminary injunction protecting the 
students’ rights to distribute candy canes with religious 
messages on school property during non-instructional 
time. Westfield High School L.I.F.E. Club v. City of 
Westfield, 249 F. Supp. 2d 98 (D. Mass. 2003).

164.	American Jewish Congress et al., Religion in the 
Public Schools: A Joint Statement of Current Law 
(April 1995).

165.	Freedom Forum First Amendment Center et al., 
Religious Liberty, Public Education, and the Future 
of American Democracy.

166.	Freedom Forum First Amendment Center et al., A 
Teacher’s Guide to Religion in the Public Schools.

167.	Bible Literacy Project, Society for Biblical Literature, 
Freedom Forum First Amendment Center et al., The 
Bible and Public Schools: A First Amendment Guide.

168.	See, e.g., Abington Township v. Schempp, 374 U.S. 
203, 225 (1963); Edwards v. Aguillard, 482 U.S. 578 
(1987).

169.	Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 
1 (2004). The constitutionality of the statute that 
incorporates the words “under God” in the Pledge of 
Allegiance, 4 U.S.C. Section 4 (2010), has also been 
challenged. Although one lower court initially found 
the statute unconstitutional, it later issued an amended 
ruling that eliminated its prior discussion of this issue 
without expressing an opinion as to whether that 
earlier discussion was correct. erv9v9v9vf75E5auuo.ntqRg.
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